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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

 
SECURITIES AND EXCHANGE COMMISSION, 
 
 Plaintiff, 
 
v. 
 
KINETIC INVESTMENT GROUP, LLC and 
MICHAEL SCOTT WILLIAMS,   CASE NO.: 8:20-cv-394-MSS-SPF 
 
 
 Defendants, and 
 
KINETIC FUNDS I, LLC, 
KCL SERVICES, LLC d/b/a LENDACY, 
SCIPIO, LLC, LF 42, LLC, EL MORRO 
FINANCIAL GROUP, LLC, and KIH, INC., 
f/k/a KINETIC INTERNATIONAL, LLC, 
 
 Relief Defendants. 
       / 
 

MOTION FOR EXPEDITED APPROVAL OF AMENDED CONTRACT 
PRICE FOR PRIVATE SALE OF VILLA GABRIELA PROPERTY 

 
Mark A. Kornfeld, as Receiver (the “Receiver”), by and through undersigned 

counsel, files this Motion for Expedited Approval of Amended Contract Price for the 

Private Sale of Villa Gabriela Property (the “Motion”) and states as follows:  

Executive Summary 

 The Receiver files this Motion for Court approval of the prospective sale at an 

amended purchase price ($1,690,000.00) due to the passage of time since execution of 

the original Contract with the purchaser, the decrease in market conditions since April 

of 2022, and the need to monetize the real property of the Receivership Estates.  
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Background 

1) On March 6, 2020, this Court granted the SEC’s Emergency Motion for 

Appointment of Receiver and appointed Mark A. Kornfeld, Esq. to serve as the 

Receiver for the Receivership Defendants in this Receivership. (Doc. 34, ¶ 2.) 

2) As ordered by this Court, “[t]he Receiver is authorized to locate, list for 

sale… and take all necessary and reasonable actions to cause the sale…of all real 

property in the Receivership Estates” for the benefit of the defrauded investors. (Doc. 

34, ¶ 32.)   

3) The Villa Gabriela properties (hereinafter “Villa Gabriela”), consists of 

the following: 

a. Condominium Villa Gabriela, Apartment PH1-A/PH 1-B located at 109 
De la Cruz Street, San Juan, Puerto Rico 00901; 

 
b. Condominium Villa Gabriella, Apartment 2-E located at 109 De la Cruz 

Street, San Juan, Puerto Rico 00901;  
 

c. Parking Space #321 located at Cochera San Francisco, Luna Street #204, 
San Juan, Puerto Rico 00901; and  

 
d. Parking Space #325 located at Cochera San Francisco, Luna Street #204, 

San Juan, Puerto Rico 00901. 
 

4) On May 15, 2020, after investigating the circumstances surrounding the 

purchase of Villa Gabriela, Receiver filed his Motion for Possession of and Title to 

Residential Real Property Purchased by Defendant Williams (“Williams”) in San 

Juan, Puerto Rico and supporting Declaration (collectively, the “Turnover Motion”) 

(Docs. 71-72.)   
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5) The Turnover Motion alleged that Williams directed the transfer of 

approximately $1.5 million in investor funds from Kinetic Funds’ primary bank 

account to ultimately be paid to various third parties for the purpose of purchasing the 

properties for his benefit.  (Doc. 72, ⁋ 12.)  

6) On July 6, 2020, before the Court ruled on the Turnover Motion, the 

Receiver and Williams entered into a Stipulation to resolve the Turnover Motion, in 

which Williams expressly acknowledged that he had no ownership, property, or other 

legal rights or interests in Villa Gabriela and waived any and all claims to the contrary. 

(Doc. 103, ¶ 7.) 

7) Subsequently, the Receiver began taking steps to market and sell Villa 

Gabriela. Those measures were detailed in Receiver’s “Motion for Approval of (1) the 

Private Sale of Puerto Rico Real Properties and Parking Spaces; and (2) the Proposed 

Publication, Marketing, and Overbid Procedures Associated with the Sale of the Real 

Properties” (the “Motion”) (Doc. 275.) 

8) In late 2020 and early 2021, prior to filing the Motion for Approval, the 

Receiver took all necessary steps in order to comply with 28 U.S.C. § 2001(b) by 

obtaining three independent appraisals of Villa Gabriela. (Doc. 275.)  

9) The three appraisals for Villa Gabriela were $1,580,000.00, 

$1,523,000.00, and $1,771,000.00, respectively. A copy of each appraisal is attached 

to the Receiver’s Motion as Exhibit 3. (Doc. 275.)  

10) In March 2022, after obtaining the three appraisals and marketing the 

listing extensively (which was complicated due to significant preventative measures 
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imposed by the Puerto Rican government as a result of the COVID-19 pandemic), the 

Receiver ultimately accepted a $2.1 million cash offer from a prospective purchaser 

(hereinafter the “Purchaser.”)   

11) After an arms-length negotiation over material terms, on March 18, 2022, 

the Receiver and Purchaser entered into the fully executed Purchase and Sale 

Agreement (the “Contract”) and, thereafter, the Purchaser deposited sixty-three 

thousand dollars ($63,000.00) as earnest money with the Receiver’s Listing Agent.   

12) The Contract provided, among other things, that the sale of Villa 

Gabriela was contingent upon this Court’s approval, as well as the satisfaction of the 

requirements set forth in 28 U.S.C. § 2001 (including required statutory overbid and 

publication procedures.) (Doc. 275.)  

13) On April 1, 2022, the Receiver promptly filed the Motion in order to 

receive Court approval for the sale and approval to initiate the statutorily required 

overbid and publication procedures.  

14) On April 15, 2022, in response to the filing of the Motion for Approval, 

Williams filed a Response in Opposition, claiming, among other things, that the sale 

of Villa Gabriela was “premature” due to the ongoing enforcement proceeding with 

the SEC. (Doc. 277.)  

15) On May 2, 2022, the Receiver responded timely to Williams’ Opposition, 

whereby the Receiver presented multiple arguments supporting the prospective sale, 

including (but not limited to) clear record evidence that Williams had voluntarily 
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stipulated and agreed to relinquish any and all possible claims to title of Villa Gabriela, 

to the Receiver. (Doc. 281.)  

16) While the Motion remained pending during the months of July, August 

and September 2022, the Purchaser made overtures to the Receiver (and his real estate 

professionals) regarding the status of the approval of the sale, and expressed growing 

concern over the passage of time, due to a number of factors, including deteriorating 

conditions at the properties and a rapidly declining real estate market.   

17) On October 20, 2022, the Receiver filed a supplemental “Notice 

regarding Status of Sale Requested in Motion for Approval of Private Sale of Real 

Property,” in which the Receiver advised the Court formally of the Purchaser’s 

growing concerns regarding the passage of time from when the Contract was first 

executed, and the Receiver having sought approval for the transaction. (Doc. 291.) 

18) On the morning of October 24, 2022, the Receiver received written 

communication from counsel for the Purchaser dated October 21, 2022 that the 

Purchaser purportedly was terminating the Contract due to among other things the 

“mere passage of time” affecting the agreement. The Receiver filed this 

correspondence with the Court. (Doc. 292.) 

19) On October 24, 2022, several hours after receiving this written notice, the 

Court granted the Motion to Approve the Private Sale. (Doc. 293.)  

20) On October 24, 2022, counsel for the Receiver immediately contacted 

counsel for the Purchaser, who conveyed that, despite the Court approval, he still 

intended to terminate the Contract due to the non-fault of the Purchaser and the 
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“event” of the passage of time, when combined with the dramatic change in market 

and financial conditions since the execution of the contract in March of 2022.  

Purchaser also demanded the return of his escrowed, earnest deposit.   

21) Solely so there is never a misunderstanding on the record here, the 

Receiver disagrees with the Purchaser’s legal and equitable position to unilaterally 

terminate the Contract.  The Contract was never “time of the essence,” was knowingly 

and clearly conditioned upon this Court’s approval, as well as certain statutory 

requirements, and did not afford expressly or implicitly provide any “opt out” clause 

to Purchaser due to time delays or market shifts.   

22) However, the Receiver is also keenly sensitized and mindful of his role 

as a steward and fiduciary to claimants and alleged victims here.  He has with his team 

of professionals analyzed the substantial cost and risk of theoretical litigation, the 

collapse of the Puerto Rico real estate market, a lack of interest from others in 

acquiring the properties, the need and desire to stop the many tens of thousands in 

costs, maintenance, and repairs, rising interest rates, the Purchaser’s good faith and 

good will, and, the compelling equitable interest in monetizing the assets here in order 

to distribute over seven figures back to alleged victims, as soon as practicable.  As such, 

the Receiver determined in the exercise of his reasonable discretion to work with the 

Purchaser to reach a new agreement and a mutually acceptable purchase price.   

23) After completing settlement negotiations regarding a new agreement, the 

Receiver and Purchaser expressly agreed not to litigate the dispute or terminate the 

Contract; the parties agreed that Purchaser would purchase Villa Gabriela at a reduced 
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purchase price of one million six hundred ninety thousand ($1.69m) (essentially a 

twenty (20%) discount).  

24) The Receiver and the Purchaser have drafted an addendum to the 

Contract reflecting this amended purchase price. A copy of the Addendum is attached 

to this Motion as part of Exhibit A. (See “Addendum I Purchase and Sale Contract.”)  

25) The Receiver hereby requests that the Court expeditiously approve the 

amended purchase price of $1.69m permit the Receiver to engage in all statutorily 

required overbid and publication procedures, albeit with the amended purchase price.  

26) If a higher price than $1.69m is bid by another prospective purchaser (and 

satisfies the overbid procedures), the Receiver will move forward with negotiations 

with the Purchaser and prospective overbid purchaser as prescribed by the procedures 

in Receiver’s Motion (Doc. 275) and 28 U.S.C. § 2001.  

ARGUMENT 

A. Legal Standard 

  Federal courts have broad powers and wide discretion to determine relief in an 

equity receivership, including the authority to authorize the sale or transfer of real 

estate within a receivership. SEC v. Elliott, 953 F.2d 1560, 1566 (11th Cir. 1992); SEC 

v. Hardy, 803 F.2d 1034, 1038 (9th Cir. 1986). The Court’s wide discretion derives from 

the inherent powers of an equity court to fashion relief. Elliott, 953 F.2d at 1566; SEC 

v. Safety Finance Service, Inc., 674 F.2d 368, 372 (5th Cir. 1982). A court imposing a 

receivership assumes custody and control of all assets and properties of the 
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receivership, and it has broad equitable authority to issue all orders necessary for the 

proper administration of the receivership estate. See SEC v. Credit Bancorp Ltd., 290 F.3d 

80, 82-83 (2d Cir. 2002); SEC v. Wencke, 622 F.2d 1363, 1370 (9th Cir. 1980).  

  The court may enter such orders as may be appropriate and necessary for a 

receiver to fulfill his duty to preserve and maintain any real property(ies) and funds 

within the receivership estate. See, e.g., Official Comm. Of Unsecured Creditors of Worldcom, 

Inc. v. SEC., 467 F.3d 73, 81 (2d Cir. 2006). Any action taken by a district court in the 

exercise of its discretion is subject to great deference by appellate courts. See United 

States v. Branch Coal, 390 F.2d 7, 10 (3d Cir. 1969). Such discretion is especially 

important considering that one of the ultimate purposes of a receiver’s appointment is 

to provide a method of gathering, preserving, and ultimately liquidating assets to 

return funds to creditors. See Safety Fin. Serv., Inc., 674 F.2d 368, 372 (5th Cir. 1982) 

(court overseeing equity receivership enjoys “wide discretionary power” related to its 

“concern for orderly administration”) (citations omitted). 

  Courts routinely approve a receiver’s request to sell real property based on 

compliance with Section 2001.  See, e.g, U.S. v. Brewer, Case No. 07-cr-90, Doc. 541 at 

*2 (M.D. Fla. May 12, 2009) (granting private sale of real properties after compliance 

with Section 2001 requirements); SEC v. Nadel, Case No. 09-cv-00087, Doc. 1446 

(M.D. Fla. October 28, 2020) (same); FTC v. NPB Advertising, Inc. at al., Case No. 14-

cv-01155, Doc. 158 (M.D. Fla. Aug. 1, 2017) (same).  Courts have also exercised their 

discretion to approve the sale of real properties based on substantial compliance with 

Section 2001, including cases where the receiver obtained less than three appraisals.  
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See, e.g, SEC v. Patrick Kirkland et al., 2009 WL 1439087 (M.D. Fla. 2009) (finding 

substantial compliance with Section 2001(b)’s appraisal requirements based on a single 

appraisal); SEC v. Global Online Direct, Inc., Case No. 1:07-CV-0767-WSD, Order 

Granting Receiver’s Mot. For Order Authorizing the Sale of Certain Properties (N.D. 

Ga. 2009) (“The Court hereby relieves the Receiver from the provisions of 28 U.S.C. 

§§ 2001-2002”); SEC v. Stanley J. Kowalewski et al., Case No. 1:11-cv-0056-TCB, Order 

Granting Receiver’s Motion for Approval of Private Sale of Real Properties (N.D. Ga. 

2012) (finding compliance with 28 U.S.C. § 2001(b) despite receiver not obtaining 

three appraisals for the property).  This Court has also approved identical procedures 

in the Receiver’s previous sale of a separate parcel of real property in this proceeding.  

See Doc. 206. 

B.  The Court Should Now Approve an Amended Purchase Price of One 
Million, Six Hundred Ninety Thousand ($1,690,000.00) and Order the Villa 
Gabriela Property to be Sold Immediately 

 
As one who is empowered with necessary, equitable discretion to make crucial 

financial determinations on behalf of the Receivership Estate, the Receiver fully 

recommends that the Court approve the amended purchase price of $1,690,000.00 for 

the Private Sale of Villa Gabriela to the Purchaser, as set forth by the terms and 

conditions of the Purchase and Sale Agreement and attached Addendum. (See Exhibit 

A.)  The Receiver is fully authorized to proceed with the sale of real estate under 28 

U.S.C. § 2001 provided that: 

(a) The purchase price is for at least two-thirds of the average appraised 

value of Villa Gabriela; 
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(b) The appraised value of the Properties was established by three 

disinterested appraisals of Villa Gabriela;  

(c) The Court finds the sale serves the best interests of the Receivership 

Estate;  

(d) The terms of the proposed sale are published in a newspaper of 

general circulation as directed by the Court and at least ten days 

before confirmation; and  

(e) There is no bona fide offer made at least ten (10%) higher than the 

proposed sale price made under the Court’s prescribed conditions. 

The Receiver submits that the “new” proposed sale, with the discounted amended 

purchase price, and the publication and overbid procedures fully comply with 28 

U.S.C. § 2001.  

The amended purchase price is well within the approved price range given the 

appraisals obtained due to 28 U.S.C. § 2001. Due to the substantial passage of time 

and the dramatic and adversely changed market conditions since March of 2022, the 

Receiver has determined in consultation with counsel and his real estate professionals, 

that the re-marketing, re-listing, and theoretical litigation with the Purchaser is not in 

the best interests of the Receivership Estates, and that selling Villa Gabriella at an 

amended purchase price of $1,690,000.00 with the current Purchaser, is clearly and 

unmistakably the preferred and most desirable (and cost efficient) outcome for serving 

the Receivership Estates, valid claimants, and those who are victims of Williams’ 

alleged malfeasance and fraud. Additionally, and of consequence, no other bonafide 
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offers have been received to date for Villa Gabriela despite efforts to obtain same.  With 

interest rates increasing exponentially, and the costs of holding title to Villa Gabriela 

decreasing funds the Receivership Estate on a monthly basis, as well as the uncertainty 

in the market that would further be exacerbated by a continued delay in selling Villa 

Gabriela, the Receiver believes it is far more prudent to move forward with the 

Purchaser’s amended price, and  to, upon this Court’s order, quickly initiate new 

publication and overbid procedures with the amended purchase price.  

WHEREFORE, Mark A. Kornfeld, Court-Appointed Receiver, respectfully 

requests that this Court to enter an Order granting the Receiver’s Motion for Approval 

of Amended Contract Price for Private Sale of Villa Gabriela Property and granting 

any other relief the Court deems just and equitable.  

LOCAL RULE 3.01(g) CERTIFICATION 

Pursuant to Local Rule 3.01(g), the undersigned certifies that counsel for the 

Receiver conferred with counsel for the Commission and counsel for Defendant 

Michael Williams prior to filing this Motion. Counsel for the Commission has no 

objection to the relief requested in this Motion. Defendant Michael Williams objects 

to the relief requested as set forth in his response and sur-reply he filed in response to 

the Receiver’s previously filed Motion for Approval of Private Sale.  

BUCHANAN INGERSOLL & ROONEY PC 

Lauren V. Humphries, Esq. (FBN 117517) 
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401 E. Jackson St., Suite 2400 
Tampa, FL  33602 
Telephone: (813) 222-2098 
Facsimile: (813) 222-8189 

      Email: lauren.humphries@bipc.com   
      Attorneys for Receiver Mark A. Kornfeld 
 
 

CERTIFICATE OF SERVICE 

I hereby certify that on November 14, 2022, I electronically filed the foregoing 

with the Clerk of the Court by using the CM/ECF system which will send a Notice of 

Electronic Filing to the following counsel of record: 

Christine Nestor, Esq. 
Stephanie N. Moot, Esq. 
John T. Houchin, Esq. 
Barbara Viniegra, Esq. 
Securities and Exchange Commission 
801 Brickell Avenue, Suite 1950 
Miami, FL 33131 
nestorc@sec.gov 
moots@sec.gov 
houchinj@sec.gov 
viniegrab@sec.gov 
Counsel for Plaintiff 
 
Timothy W. Schulz, Esq. 
224 Datura Street, Suite 815 
West Palm Beach, FL 33401 
e-service@twslegal.com 
 
Jon A. Jacobson, Esq. 
Jacobson Law, P.A. 
224 Datura Street, Suite 812 
West Palm Beach, FL 33401 
jjacobson@jlpa.com 
Counsel for Defendant Michael Williams 
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Lauren V. Humphries, Esq. (FBN 117517) 
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EXHIBIT “A” 
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Confidential Subject to Fed. R. Evid. 408 

ADDENDUM I TO PURCHASE AND SALE AGREEMENT 

THIS ADDENDUM I TO PURCHASE AND SALE AGREEMENT (the “Agreement”) 
dated November 11, 2022 is entered into by and between Mr. Mark Kornfeld, solely as the 
Court-appointed SEC Federal Equity Receiver of Kinetic Investment Group, LLC, et al., under 
case number 8:20-cv-00394-WFJ-SPF (the “Seller”), and Allan Rothstein (the “Purchaser”), 
(collectively, the “Parties”). 

WITNESSETH 

WHEREAS, Mark A. Kornfeld, as Receiver of Kinetic Investment Group, LLC is the 
owner in fee simple (“pleno dominio”) of the real property more particularly described in Exhibit 
A attached hereto and made to form a part hereof (the “Property”); 

WHEREAS, the Parties had previously agreed on the sale and purchase of the Property in 
accordance with a PURCHASE AND SALE AGREEMENT (the “Contract”) dated March 18, 
2022. 

WHEREAS, due to certain events, equity, the change in market conditions and the passage 
of time, the Parties have decided to amend the Contract. The parties have held several meetings in 
which they have discussed the relevant changes in the real estate market on the island and the 
deterioration of the Property, and have decided that it is in their mutual interests to reduce the 
purchase price subject to the approval of the Court and the relevant procedure. 

NOW, THEREFORE, the parties agree to the following amendments in accordance with 
Section 22 of the Contract. 

1.  Section 2: Purchase Price and Contingencies. The Parties amend the Purchase Price 
and mutually agree to a new purchase price of $1,690,000.00. The money held in escrow and as 
Earnest Money Deposit ($63,000.00) will remain the same amount and will be subtracted from the 
final sales price. The Parties recognize that this offer is contingent on Court approval and 
subsequent publication of notice for a period of 10 calendar days. If Purchaser is not willing to go 
through with closing, Seller may declare Purchaser in default in accordance with Section 14 of the 
Contract, retain Purchaser’s Earnest Money Down, and Seller reserves any and all rights and 
remedies.  

2.  Section 6: Representations and Warranties of Purchaser. The Purchaser will 
guarantee his price offer for 60 days following the signature of this Agreement. If the Court does 
not approve within the 60 days the Purchaser may request the return of the Earnest Money Deposit 
or submit in writing to the Receiver that his offer be further extended for an additional 30 days, 

3.  Section 15: Commission. Due to a reduction in price the Commission is adjusted to 
$50,700.00, equal to three percent of the Purchase Price.  

4.  No Novation. This Amendment is not intended by the parties to be, and shall not be 
construed to be, a novation of the Contract. All other Agreements and clauses not expressly named 
herein remain in force, except that they are clearly interpreted to be against the modifications 
herein contained. 
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5.  Governing Law, Venue and Remedies. Any question or dispute arising from or 
relating to this Agreement shall be exclusively resolved in accordance with the terms and 
conditions of Section 18 of the Contract. The Parties agree that if a dispute arises, they will 
continue to have the Remedies available in the Contract.  

6.  Interpretation. This Agreement constitutes the whole agreement between the parties 
hereto with respect to the subject matter hereof, the amendments, and supersedes all prior oral or 
written understandings, agreements or negotiations between the Parties with respect to such subject 
matter.  

7.  Counterparts. This Agreement may be executed in counterparts with the same force 
and effect as if executed in one complete and original document. 

8.  Waiver. Failure of a party hereto to complain of any act, omission, course of action or 
continued acts or omissions, no matter how long such may continue, shall not be deemed a waiver 
by such party of its rights hereunder, and all waivers of the provisions hereof shall be effective 
only if in writing, signed by the party so waiving. No waiver of any breach of this Agreement shall 
be deemed a waiver of any other breach of this Agreement or consent to any subsequent breach of 
this Agreement. 

9.  Notices. All notices to be provided under this Agreement must be in writing and 
addressed to Counsel for each party. 

 

IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be duly 
executed as of the day and year first written above.  

 

SELLER       PURCHASER  

 

 

By:__________________________________  By:___________________________________ 

Name: Mark A. Kornfeld, As Receiver               Name: Allan Rothstein  
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