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I. Williams’ Admissions Pave The Way For Summary Judgment 

Far from demonstrating a genuine issue for trial, Williams has made a series 

of critical admissions that only bolster the SEC’s claims. Indeed, he concedes that 

evidence establishes what has been alleged from the beginning: 

 “[I]t was made clear to investors all of their funds would be invested” [DE 
221, p. 10, n. 56], but Williams “did not always use all of an investor’s cash 
to purchase investments” [DE 221, p. 14, n. 73] 
 

 Instead, “the majority of KFYield’s funds was used to fund Lendacy’s loans” 
and in fact “a loan to KF’s investors could only be funded by transferring 
their investment capital to Lendacy” [DE 221, p. 9, n. 50]1 
 

  “[I]nvestors were told their funds would be invested in U.S.-listed 
securities”, but “Lendacy was not listed on a U.S. exchange” [DE 221, p. 10, 
n. 55-56] 
 

 “[O]ne investor was not told his investment would be used to fund Lendacy 
loans” [DE 221, p. 10, n. 56]   
 

 Regarding Bloomberg reports which among other things, misrepresented 
the use of investor funds, inflated KFYield’s performance, and omitted 
KFYield’s margin balance (MSJ Statement of Undisputed Material Facts 
¶¶18, 31 (“SF ___”)), Williams admits he “provided Bloomberg reports to 
some investors” [DE 221, p. 7, n. 41, emphasis in original] 
 

These admissions alone warrant summary judgment for the SEC.  

                                                           
1 Williams’ follow-up argument that he “never diverted any investor capital to Lendacy”, as it 
was money borrowed on margin from Kinetic Funds’ broker that funded the Lendacy “loans”, is 
demonstrably false. As explained in §III.A.1 below, the amount of money that Kinetic Funds 
received from its broker was well below the amount of Lendacy “loans” to Williams and others.  
Moreover, it is immaterial to Williams’ liability whether he misappropriated investor funds by 
stealing them before investing the funds as opposed to, as he claims, using the funds to purchase 
securities, then pledging those securities to obtain margin loans and using the loan proceeds for 
his personal benefit. 
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II. Williams’ Affirmative Defenses Do Not Preclude Summary Judgment 
 
Williams argues that the SEC has failed to negate his 13 affirmative defenses, 

but he has done nothing to establish them in the first place. Williams cannot 

withstand summary judgment simply because he pled affirmative defenses. See 

Lumens Co., Ltd. v, Goeco LED, LLC, 807 Fed. App’x 612, 618 (9th Cir. Feb. 24, 2020) 

(rejecting defenses on summary judgment because “merely citing to the 

allegations in the pleadings” is not enough). With the SEC having discharged its 

initial burden, Williams must present “significant, probative evidence 

demonstrating the existence of a triable issue of fact” in order to defeat summary 

judgment.  See United States v. Four Parcels of Prop. In Green and Tuscaloosa Ctys. in 

the State of Ala., 941 F.2d 1428, 1438 (11th Circ. 1991). 

Williams has not developed any of his affirmative defenses. See Beck-Wilson 

v. Principi, 441 F.3d 353, 360 (6th Cir. 2009) (defendant bears the burden of proof 

on affirmative defenses). He cursorily notes six of them in less than one page, and 

does not even bother to mention the other seven [DE 221, p. 34]. See Oasis Legal 

Finance Operating Co., LLC v. Chodes, 454 F.Supp.3d 724, 737-38 (N.D. Ill. 2020) (on 

summary judgment, rejecting defenses omitted from defendants’ brief, as well as 

those noted but not explained or supported with record evidence). His defenses 

hinge merely on his bare-boned pleading and conclusory declaration. See United 

States v. Stein, 881 F.3d 853, 854 (11th Cir. 2018) (a self-serving, 

Case 8:20-cv-00394-MSS-SPF   Document 227   Filed 04/26/21   Page 7 of 24 PageID 8079



3 
 

uncorroborated declaration does not necessarily prevent summary judgment); 

SEC v. Illarramendi, 260 F.Supp.3d 166, 180 (D. Conn. 2017) (rejecting defense on 

summary judgment where defendant failed to “point to specific evidence in the 

record”, instead relying on “self-serving allegations without evidentiary 

support”). Furthermore, Williams’ supposed table of disputed material facts [DE 

221, Ex. A] is not evidence, but just re-packaged arguments of counsel.  

A. Mere Denials Dressed Up As Affirmative Defenses 

Williams’ fifth (lack of scienter), sixth (no fraudulent conduct), seventh (no 

materiality), eighth (compliance with laws), eleventh (no likelihood of future 

violations), twelfth (no ill-gotten gains), and thirteenth (no duty to disclose) 

defenses merely deny the elements of the SEC’s claims and, thus, warrant 

summary judgment in the SEC’s favor. See Tingley Systems, Inc. v. HealthLink, Inc., 

509 F.Supp.2d 1209, 1220 (M.D. Fla. 2007) (granting summary judgment for 

plaintiff on defenses asserted as denials); FDIC v. Hall, 2016 WL 7325590, *5 (M.D. 

Fla. Aug. 29, 2016) (same where defenses merely pointed out a defect in the 

plaintiff’s prima facie case). 

 B. The SEC’s Claims Are Timely 
 
Williams fails to muster any support for his first defense (statute of 

limitations), merely mentioning in passing that “any misrepresentations and 

omissions made before February 20, 2020 are time-barred.” See DE 221, p. 34, n. 
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118.2 There is no question that each of the SEC’s claims and requests for relief are 

timely. The Complaint was filed on February 20, 2020. See DE 1. Williams 

misappropriated investor funds from at least April 2015 through April 2019 (SF 

¶¶44-48), and has admitted ultimate authority over fraudulent statements and 

omissions dating back to at least July 2015 through January 2019 (SF ¶30, e.g., Ex. 

20 and Ex. D; SF ¶37, e.g., Ex. 37). The SEC’s request for injunctive relief falls well 

within the 10-year statute of limitations. See National Defense Authorization Act 

of 2021, §6501(a)(8)(B). Its request for disgorgement likewise meets the 10-year 

limitations period for its scienter-based claims, and 5-year limitations period for 

its non-scienter-based claims. Id. at §6501(a)(8)(A). Finally, its request for a civil 

penalty satisfies the 5-year limitations period set forth in 28 U.S.C. §2462.  

C. Investor Damages or Losses Are Not At Issue 

Williams’ ninth affirmative defense (third parties caused investor losses and 

damages) is a non-starter. It is well-settled that the SEC is not required to establish 

damages, investor losses, or reliance in its enforcement actions. See SEC v. Morgan 

Keegan & Co., Inc., 678 F.3d 1233, 1244 (11th Cir. 2012).   

 

 

                                                           
2 It appears Williams mistakenly referenced February 20, 2020, the date the Complaint was filed, 
and may have intended to reference February 20, 2015, 5 years prior. 
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D. The Bespeaks Caution Doctrine Is Inapplicable   

Williams’ third affirmative defense (bespeaks caution doctrine) fares no 

better. The doctrine applies to forward-looking statements – not 

misrepresentations or omissions of existing or historical facts. See SEC v. Merchant 

Capital, LLC, 483 F.3d 747, 767 (11th Cir. 2007). It also does not lend itself to 

“boilerplate” cautionary language.” Id. (“A disclaimer does not provide per se 

immunity, precisely because the disclaimer must be meaningful and tailored to 

the risks the business faces.”). In any event, the doctrine has no application here 

where time and again, Williams misled investors about the actual use of their 

funds and the performance of KFYield. As examples, account statements and 

Bloomberg reports made it look as though Williams was investing the entirety of 

investor funds in U.S. listed financial products as promised. Unbeknownst to 

investors, Williams was funneling investor capital to Lendacy, a private company 

controlled by him, so he could fund purported loans to himself and his entities (SF 

¶¶34-35), and heavily margining the KFYield portfolio using investor assets as 

collateral (SF ¶¶32-33, 39-41). 

E. Good Faith Reliance Defenses Are Unavailing  

Williams fails to wash away his scienter by blaming his fraudulent conduct 

on his lawyers and accountants in his second (reliance on expert advice), fourth 

(good faith), and tenth (information from other sources) defenses. To establish 
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these good faith reliance defenses, Williams must show: (1) he made a complete 

disclosure to the professional, (2) he sought the advice of the professional as to the 

appropriateness of the challenged conduct, (3) he received the professional’s 

advice that the conduct was appropriate, and (4) he relied on that advice in good 

faith. SEC v. Huff, 758 F.Supp.2d 1288, 1349 (S.D. Fla. 2010).  Williams fails to bring 

forth any evidence or support establishing any of the four required elements. 

There is nothing remarkable about the alleged roles of the 3 professionals 

identified by Williams which would absolve him of his wrongdoing. Williams 

claims that: (1) Phillip Handin, Esq. – with his approval and based on information 

he provided – prepared the offering documents for Kinetic Funds and corporate 

formation documents for his various entities.3 (2) BDO, an accounting firm, 

provided advice on how to structure El Morro4; and (3) Jeanelle Alemar-Escabi, 

Esq. created the Lendacy lines of credit for Scipio and LF42, and the promissory 

note executed by ISX in favor LF42.5  

As Williams concedes, none of these professionals had any involvement in 

the operation of Kinetic Funds or KFYield.6 He cannot pass the buck onto them for 

his wrongful actions, including secretly margining the KFYield portfolio and 

                                                           
3 See MSJ, Ex. 12, MW Tr. 126:24-127:13, 137:20-138:1, 162:3-164:17, 165:5-17; DE 221-2, ¶¶4, 13, 
18, 27, 40, 45, 50. 
4 See MSJ, Ex. 12, MW Tr. at 411:13-412:13. 
5 See MSJ, Ex. 12, MW Tr. at 413:25-415:21. 
6 See MSJ, Ex. 12, MW Tr. at 417:5-8; 413:16-24; 414:17-20. 
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diverting investor cash to Lendacy for his personal benefit. See SEC v. Meltzer, 440 

F. Supp. 2d 179, 189 (E.D.N.Y. 2006) (on summary judgment, rejecting good faith 

reliance defense where “there is nothing in the record to demonstrate that 

[defendant] made a complete disclosure, nor is there any indication that counsel 

advised [defendant] that the conduct was appropriate).  

He also cannot cast the blame on them for his misrepresentations and 

omissions to investors and prospective investors. He has not specified any 

marketing materials approved by Handin, BDO, or Alemar-Escabi. When asked 

why the offering documents did not disclose Williams as the majority owner of 

Lendacy, Williams responded, “I do not have an answer for you.”7  Furthermore, 

according to Williams, BDO and Alemar-Escabi did not come onto the scene until 

around March 2016 (SF ¶6 as to El Morro’s formation in March 2016), and May 

2018 (SF ¶47 as to Scipio’s credit agreement dated May 4, 2018), respectively. This 

was well after Williams concedes authorizing marketing materials for distribution 

to investors in 2015. (SF ¶37, e.g., Ex. 36-37). And, while Alemar-Escabi may have 

prepared the Lendacy credit agreements, she had nothing to do with Lendacy’s 

operations.8 

Even if the professionals approved the materials provided to investors, 

                                                           
7 See MSJ, Ex. 12, MW Tr. at 145:16-146:7. 
8 See MSJ, Ex. 12, MW Tr. at 416:4-8. 
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Williams could not establish good faith reliance on their advice when he knew his 

statements and omissions were false and misleading. See Meltzer, 440 F. Supp. 2d 

at 190 (“The mere fact that his attorney willingly approved the disclaimers cannot 

establish a defense of good faith reliance when the knowing misrepresentations 

clearly establish bad faith.”) (citing United States v. Erickson, 601 F.2d 296, 305 (7th 

Cir. 1979) (“If a company officer knows that the financial statements are false or 

misleading and yet proceeds to file them, the willingness of an accountant to give 

an unqualified opinion with respect to them does not negate the existence of the 

requisite intent or establish good faith reliance.”)).  

III. Williams Violated the Securities Act and Exchange Act 
 

A. Williams Misappropriated Investor Funds 
 

 Williams cannot overcome the evidence of his misappropriation, and his 

distortion of the facts and misinterpretation of the law only highlight his fraud. 

1. Investor Capital, Not Money Borrowed On Margin, Funded 
Purported Lendacy Loans_______________________________ 

 
Williams argues that money borrowed on margin from Kinetic Funds’ 

broker, Interactive Brokers (“IB”), and not investor capital, funded the Lendacy 

loans. According to Williams, “[a]ll of the funds Scipio, LF42, and [he] borrowed 

from Lendacy were borrowed by Lendacy from Kinetic Funds, which in turn 

used portfolio margin to borrow those funds from IB. Thus, the funds that 

Lendacy lent to Scipio, LF42, and me were IB’s funds.” See DE 221-2, ¶209.   
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The bank records, however, betray Williams’ tale. As set forth in the 

declaration of Crystal Ivory, attached hereto as Exhibit “1”, the Kinetic Funds 

and Lendacy bank accounts received a combined total of $312,275 from IB 

between January 2015 and September 2019, with the last deposit occurring on 

October 26, 2016. See Ivory Decl. at ¶¶7-8. The $312,275 from IB could not have 

possibly funded the over $6.3 million that Williams concedes Scipio, LF42, and 

he “borrowed” from Lendacy, between March 2017 and April 2019. See 221-2 

¶¶181, 186, 191, 193, 201; see also SF ¶¶ 45, 47, 48.  Nor could it have covered the 

over $1.5 million in Lendacy credit line draws to others between November 2016 

and September 2019. See Ivory Decl. at ¶¶7-9. 

Rather, it was investor funds deposited into Kinetic Funds’ bank account, 

and then transferred to Lendacy’s bank accounts, which funded the Lendacy 

loans. Id. at ¶¶5-6. Between January 2015 and September 2019, the Kinetic Funds 

bank account received approximately $39 million of investor proceeds, which 

represents approximately 93% of total inflows into that account. During that same 

time period, the KCL bank accounts received approximately $13 million, of which 

transfers from the Kinetic Funds bank account represent approximately 83% of 

the inflows and Lendacy loan repayments represent approximately 14% of the 

inflows. Thus, Lendacy’s primary source of funding, like that of Kinetic Funds, 

trace back to investor capital.   
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 2. Williams’ Margin Theory Offers Him No Aid 

 Even if we were to pretend that Lendacy loans were funded solely on 

margin, Williams still could not escape liability because the use of margin is 

simply an alternative way of stealing investor funds that increases the cost and 

risk to investors (SF ¶40), as aptly explained by the Honorable William Jung 

during the asset freeze hearing. See March 6, 2020 hearing transcript at 24:14-26:20 

attached hereto as Exhibit “2”.9 

Williams’ tale further unravels because he never told investors he would 

collateralize their assets so he and his entities could receive margin-funded loans 

from Lendacy. (SF ¶¶33, 35). He also cannot explain why he, unlike others, was 

allowed to “borrow” from Lendacy more than 70% of his investment in KFYield. 

See 221-2, ¶136. Williams concedes that by March 2017, he had only invested 

$65,000 in KFYield; yet, he “borrowed” $1,517,000 to buy his residence. Id. at 

¶¶172, 177-178. He claims he pledged his future payout from another venture as 

                                                           
9 Take two examples:  in the first, the investor gives Williams $100 to buy stock, and Williams 
skims $25 off the top, leaving the investor with an account worth only $75 and Williams with $25 
in ill-gotten gains.  In the second, Williams invests the full $100, then pledges the stock for a $25 
margin loan, and keeps the $25 loan proceeds for himself.  In the second case, as with the first, 
Williams’ misconduct results in the investor having an account worth only $75 ($100 in securities 
less $25 owed on the margin loan) and Williams has $25 he is not entitled to. Thus, any dispute 
over the difference in how Williams effected the misappropriation is immaterial and does not 
preclude summary judgment for the Commission. See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 
247-48 (1986) (“[T]he mere existence of some alleged factual dispute between the parties will not 
defeat an otherwise properly supported motion for summary judgment; the requirement is that 
there be no genuine issue of material fact.”) (emphasis in original). 
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collateral for the “loan” – as if that rendered him eligible for a Lendacy loan – but 

then admits he never repaid the “loan” with the payout, using it instead to invest 

in KFYield.  Id. at ¶¶179, 185.  

He likewise cannot reconcile why Scipio and LF42, which did not invest any 

money in KFYield, received millions of dollars in “loans” from Lendacy. (SF ¶¶47, 

51). And, despite his attempt to back-peddle (DE 221-2, ¶210), he never told 

investors about his, Scipio’s, or LF42’s purported loans.  (SF ¶¶27, 35). 

B. Williams’ Misappropriation Occurred “In the Offer or Sale” and 
“In Connection With the Purchase or Sale” of a Security___________ 

 
Misconstruing the law, Williams argues that his misappropriation of 

investor funds fail to satisfy the “in connection with” requirement because it 

occurred after investors invested in KFYield. See DE 221 at pp. 27-28. The Supreme 

Court, however, has recognized that § 17(a)’s “in the offer or sale” and 10(b)’s “in 

connection with the purchase or sale” of a security requirements are to be read 

broadly. United States v. Naftalin, 441 U.S. 768, 773-75 (1979); SEC v. Zandford, 535 

U.S. 813, 819 (2002); Superintendent of Ins. of State of N.Y. v. Bankers Life & Cas. Co., 

404 U.S. 6, 12-13 (1971) (the “in connection with” requirement is met even if the 

deception does not occur alongside the purchase or sale of securities). 

In Zandford, the broker misappropriated his clients’ funds by writing 

checks to himself from the clients’ investment account, all the while knowing 

that redeeming the check would require the sale of securities from that account. 
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535 U.S. at 821. The defendant argued that the subsequent misappropriation did 

not have the requisite connection with the securities sales to state a 10(b) 

violation, but was more akin to simple theft of cash. Id. at 820. Rejecting this 

argument, the Supreme Court found that the broker’s breaches of fiduciary duty 

“coincide[d]” with the securities transactions and, thus, were “in connection 

with” securities sales. Id. at 821, 825. “[T]he [clients’] securities did not have 

value for [the broker] apart from their use in a securities transaction and the 

fraud was not complete before the sale of securities occurred. Id. at 824-25. 

Similarly, Williams’ misappropriation coincided with the purchase of 

securities for KFYield investors. Investors deposited their capital into Kinetic 

Funds’ bank account so it could be invested in KFYield. (SF ¶¶26, 38). But 

Williams kept a portion of the capital in the Kinetic Funds bank account and 

transferred the remainder to Kinetic Funds’ brokerage account. (Id.)  Securities 

for KFYield were then purchased with a mix of investor capital and margin. (SF 

¶39), so that investor funds left behind in the bank account could be diverted to 

Lendacy to fund purported loans to Williams and his entities. (SF ¶¶41, 44-48). 

In other words, the purchase of KFYield securities on margin at Williams’ 

direction worked hand-in-hand with Williams’ diversion of investor capital to 

fund purported Lendacy loans (Id. at ¶¶41, 44-48), thereby satisfying the  “in the 
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offer or sale” and “in connection with” requirements.10  

C. Williams’ Misstatements and Omissions To Investors  
 
 Williams’ attempt to portray his misrepresentations as being made to an 

empty room is a farce. See DE 221, p. 26. The record is replete with material 

misrepresentations and omissions made to investors by him and at his direction. 

1. Williams was the “Maker” of the Misstatements 
 

During an in-person meeting, Williams made misstatements and omissions 

to Wilmer Gonzalez Vargas of Plan de Pensiones Ministerial, Inc. (“Plan de 

Pensiones”), an investor of KFYield.11 Williams grasps onto testimony from Carla 

Mendez indicating that he did not attend a meeting with Plan de Pensiones that 

she attended. See DE 221, p. 29. However, Mendez’s testimony implies at best that 

Williams was not present at one of many meetings with Plan de Penisones, see 

Kelly Locke Tr. at 216:3-217:8, attached hereto as Exhibit “3”, not that he was 

absent from the one described in Mr. Vargas’ declaration. What is telling though 

is that Williams – in his 223-paragraph declaration – never denies meeting with 

Mr. Vargas. See DE 221-1. 

Williams cannot distance himself from the misstatements conveyed to 

                                                           
10 See Bankers Life, 404 U.S. at *8, 12 (Section 10(b)’s “in connection with” requirement met where 
new owners of a corporation used the proceeds of a legitimate bond sale to cover a kited check 
they used to acquire the corporation’s stock; “[s]ince there was a ‘sale’ of a security and since 
fraud was used ‘in connection with’ it, there is redress under [Section] 10(b)[.]”). 
11 See MSJ, Ex. 12, MW Tr. at 297:18-298:11; Ex. 41. 
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investors by others at his direction. See DE 221, pp. 26-27. Liability rests with him 

because he had ultimate authority for the misleading statements and omissions 

made orally and in documents provided to clients and prospective clients (Id. at 

¶37), including in offering documents, Bloomberg reports, written marketing 

materials, brochures, and account statements (Id. at ¶¶15, 18, 30, 37 and DE 221, 

pp. 13-14, n. 71). See Janus Capital Grp., Inc. v. First Derivative Traders, 564 U.S. 135, 

142 (2011) (a person may be held primarily liable under § 10(b) and Rule 10b-5(b) 

for “making” a misleading statement if he or she had “ultimate authority over the 

statement, including its content and whether and how to communicate it.”).12 

 2. There Are No Jurisdictional Hurdles To Summary Judgment 
 
As to the “in connection with” requirement, there is no dispute that 

investors received offering documents and marketing materials for Kinetic Funds 

that misrepresented and omitted the use of investor capital, the misappropriation 

of investor funds, and the performance of KFYield.  (SF ¶¶11-14, 22-37; 44-48);  see 

also SEC v. Merrill Scott & Assocs., Ltd., 2011 WL 5834271, *10-11 (D. Utah Nov. 21, 

2011) (misrepresentations and omissions regarding defendants’ misappropriation 

of investor assets were made in connection with the sale of securities); SEC v. 

                                                           
12 Williams’ argument against materiality is absurd. See DE 221, p. 24-25. As set forth in the SEC’s 
MSJ, no reasonable investor would have given Williams money knowing he was actually going 
to use it to buy himself a million-dollar-plus house and fund his start-up businesses. (Id. at ¶¶22-
25, 44-48; pp. 24-25). Likewise, evidence of Williams’ scienter abounds (Id. at pp. 27-29) and is 
unaffected by Williams’ good faith reliance defenses as discussed in §II.E above.  
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Benson, 657 F. Supp. 1122, 1130-31 (S.D.N.Y. 1997) (the “in connection with” 

requirement was met where registration statements failed to “disclose the 

amounts misappropriated by corporate officials[.]”). Investors need not have 

received these materials before they invested in Kinetic Funds. SEC v. Smith, 2005 

WL 2373849, *7 (S.D. Ohio, Sept. 27, 2005) (“The point in time in which the 

investors received [the POMs and marketing materials] need not have been before 

they purchased the security[.]”). The SEC is not required to prove reliance or 

damages. See infra § II.C. 

There also is no doubt that Williams used an instrumentality of interstate 

commerce to perpetuate his fraud.13 Investor capital was wire-transferred to the 

Kinetic Funds bank account, and a portion was then transferred to IB for 

investment in KFYield. (DE 221-2, ¶¶91, 97; SF ¶38). See also Ex. 1, Locke Tr. at 

39:16-40:3. Williams’ manipulation of various wire transactions facilitated his 

misuse and misappropriation of investor assets. (SF ¶¶5, 36, 45). His 

misrepresentations and omissions are contained in account statements e-mailed to 

investors (SF ¶30 and Ex. 1, Locke Tr. at 57:12-58:1),  as well as marketing materials 

                                                           
13 See SEC v. Softpoint, 958 F. Supp. 846, 865 (S.D.N.Y. 1997) (interstate commerce is “broadly 
construed, so as to be satisfied by . . . even the most ancillary mailings.”); SEC v. Chemical Trust, 
2000 WL 33231600, *9 (S.D. Fla. Dec. 19, 2000) (interstate commerce satisfied “whether or not the 
defendant’s false statement itself passed through” those means). 
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and offering documents e-mailed to investors (SF ¶¶15, 18, 22, 37) and Kinetic 

Funds sales agents.14  

IV. Williams Violated the Advisers Act 
 
Despite his mere denials, Williams, through Kinetic Group, was an 

“investment adviser” to Kinetic Funds. (SF ¶¶1-3, 18-20, 22, 24, 26, 28, 30-31, 41-

42). In addition to the misstatements, omissions, and conflicts of interest 

previously described (see DE 200, pp. 32-33), Williams: (1) authored a letter on 

behalf of Kinetic Group advising investors to keep KFYield as a “core component” 

of their investment portfolio;15 (2) advised investors through Bloomberg reports 

about KFYield’s strategy, value, and performance (SF ¶18); and (3) solicited 

investors to KFYield by touting its portfolio and management by Kinetic Group.16 

Williams also received compensation for providing investment advice.  

Through Kinetic Group, he received a 1% management fee for managing Kinetic 

Funds and, at times, a high-water mark fee.17 See Ex. 1, Ivory Decl. at ¶10 (showing 

$3.1 million net transferred from Kinetic Funds and Lendacy to Kinetic Group); see 

also LF42’s (Williams’ personal LLC18) consulting agreement with Kinetic Group, 

attached hereto as Exhibit “4”, which was executed so Williams “could have some 

                                                           
14 See MSJ, Ex. 12, MW Tr. at 121:7-122:16. See also United States v. Hornaday, 392 F.3d 1306, 1311 
(11th Cir. 2004) (“[t]he internet is an instrumentality of interstate commerce.”). 
15 See MSJ, Ex. 46 SEC-KP-E-0264737; Ex. 12, MW at 213:20-214:14. 
16 See MSJ, Ex. 36 at pp. 3, 6; Ex. 12, MW at 291:15-23. 
17 See MSJ, n. 6. 
18 See MSJ, Ex. 1 at ¶40. 
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type of pay to do everybody’s job” after Kinetic Group’s “entire staff quit”19; Proof 

of Claim filed by Williams and LF42, attached hereto as Exhibit “5”.20 Finally, 

Williams received compensation by “misappropriating or commingling investor 

funds for personal use.” SEC v. JSG Capital Investments, LLC, 2017 WL 3579570, *7 

(N.D. Cal. June 30, 2017) (citing United States v. Elliott, 62 F.3d 1304 (11th Cir. 1995)), 

report adopted 2017 WL 3575599 (N.D. Cal. July 28, 2017).  

To the extent not found primarily liable, Williams is liable for aiding and 

abetting Kinetic Group’s Adviser’s Act violations as previously addressed. See DE 

200, pp. 33-36. Furthermore, his aiding and abetting liability is grounded in Kinetic 

Group’s misrepresentations and omissions to investors, not his misappropriation 

of investor funds. See Malouf v. SEC, 933 F.3d 1248, 1263 (10th Cir. 2019) (Because 

misstatements could create scheme liability under § 17(a)(1) and Rule 10b-5(a) and 

(c) under Lorenzo v. SEC, 139 S. Ct. 1094 (2019), the defendant’s failure to correct 

his investment advisory firm’s misstatements could establish scheme liability 

under the nearly identical provisions of § 206(1) and (2) of the Advisers Act). 

CONCLUSION 

The SEC respectfully asks the Court to grant its motion and enter summary 

judgment on all counts of the Complaint against Williams. 

                                                           
19 See MSJ, Ex. 12 at 396:11-397: 4. 
20 See ¶12, LF42 received $60,000 in 2019 (in addition to other amounts in previous years) from a 
“Receivership Entity” pursuant to a “contract.” 
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doing the trading then purchased a hundred dollars of

securities.  There were margin portfolios, portfolio margin

monies used to advance these loans, but the assets were in

fact purchased.  That's the bottom line.

What's remarkable from this case, again at the risk

of repeating myself, is that the SEC apparently missed all of

that in their yearlong investigation on this matter concerning

Mr. Williams and everything that he did, that he allegedly

did.  They missed it because it's not there.

So what we have here -- if we have a disclosure

argument and there has to be some further disclosure, that's

one thing, but there has been no theft of assets, of investor

assets whatsoever.

What happened was exactly what Your Honor outlined

happened.  Yes, money was freed up from the margin account to

make loans into Lendacy, but no monies whatsoever, no monies

whatsoever were stolen, and they have not established that at

all.

THE COURT:  Why don't those funds that were freed up

belong to the fund?  I mean, so you have a pot of money and

you're a fiduciary, and it's like retirements like grandma's

money.  So I can generate -- I'm going to borrow against

grandma's stock that I'm going to have to pay interest on

because it's margin.  You have to pay interest on it.  If it

goes down, it's going to go down hard.  But borrowing from
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grandma's stock in the margin account, paying a little

interest, and then that money that I borrowed -- or it was

here and I had to put it over here but I borrowed it -- goes

to Lendacy so I can, you know, have a condo, isn't that

grandma's money?

MR. KEHOE:  Well, if in fact we go back to what the

returns are, the investors got back their returns from the

fund.

THE COURT:  Well, they're getting their dividends.

MR. KEHOE:  Getting the dividends, which is exactly

what the agreement was.  They were getting at least 5, 5 1/2,

and in some instances 6 percent.

THE COURT:  And that works, you know, because you got

grandma's stock and you borrowed against it and gave the money

over here.  And as long as grandma -- putting aside why

grandma shouldn't get that money, as long as the market goes

up, you know, you can get that margin paid because the stock

you borrowed against is now worth more.  But if the market

went down 20 percent and you got all that stock margin, that

ain't going to be pretty.

MR. KEHOE:  That didn't happen, Judge.

THE COURT:  I know it didn't happen, but the question

is whether it's a breach of fiduciary duty to insert that risk

in there and take the money from -- use grandma's assets to

buy a bank building.
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MR. KEHOE:  They weren't in fact using the assets.

They were using the margin.

THE COURT:  Well, no.  Of course they were using the

assets.  You get the margin by collateralizing grandma's

stock.

MR. KEHOE:  Sure.

THE COURT:  So here's grandma's stock.  I'm going to

borrow against grandma's stock, put her at a greater risk than

she might have anticipated, especially if the market goes

down.  It's crashing if the market goes down 25 percent for a

year.  Okay.  So I'm borrowing against grandma's stock.  She's

not really aware of that.  I'm a fiduciary and I'm getting the

money from that and I'm buying me a condo in Puerto Rico.

First of all, that's a lot of risk I'm putting on

grandma.  The market better keep going up.  Even if it stays

the same, she's going to lose money because she's got to pay

interest on the loan.  And that's a lot of risk.  And whatever

I could generate with that money that I bought the condo with,

I should use it for grandma and generate it for her, shouldn't

I?

MR. KEHOE:  I mean, what in fact happened -- and

Mr. Malina will go into this in chapter and verse -- was that

the investors themselves were offered these Lendacy loans.

About 70 percent of the Lendacy loans were, in fact, by

investors.
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1 received?
2      A    When we received investor capital my
3 understanding was that, investor capital, based on
4 our subscription agreement, we told the investor to
5 wire it to our BMO Harris -- Kinetic's BMO Harris
6 account and from there, it would be sent to
7 Interactive Brokers for deployment or investment.
8           I observed from my -- from the beginning of
9 my experience working at Kinetic that that seemed to

10 be a point of contention with the existing trader,
11 Gina Rosenberger; that the capital was not getting
12 transferred from the BMO bank account to the broker
13 consistently enough or enough of an amount. I don't
14 know exactly what his fiduciary responsibility was to
15 transfer a certain percent of it, a certain amount of
16 it, but I do know that the investors believed their
17 capital was being held at Interactive Brokers.
18           And there was a reason for that.  Because
19 Interactive Brokers, according to Michael Williams,
20 did not participate in any OTC trades or private
21 party risk and he often compared the Merrill Lynch
22 BOA 2008 crash experience to those issues.  So he
23 promoted Interactive Brokers as the custodian, the
24 trusted custodian that could be -- that was
25 responsible where the capital was held.

Page 38

1           So that was the first issue, that the
2 capital would not get from the bank account to the
3 broker.
4           BY MR. HOUCHIN:
5      Q    And if I may interrupt there.
6      A    Mmm-hmm.
7      Q    The interactive brokerage account that
8 you're referencing --
9      A    Yes.

10      Q    -- was the account that was holding the
11 capital or the securities for the KF Yield Fund?
12      A    Yes.
13      Q    Thank you.
14      A    And then when somebody wanted a loan --
15 wanted to apply for a loan, I was told that there was
16 a partnership agreement, there was an investment
17 agreement and there was a private equity placement.
18 That somehow this relationship between Kinetic and
19 Lendacy was documented and structured prior to my
20 hire date.  So it was important for me to just track
21 what money was being transferred where so that we
22 could sort everything out the way it need to be.  You
23 know, I would -- operationally I would be able to
24 show the accountant or whoever, you know, these were
25 the transactions and whatnot.

Page 39

1           But two, for Lendacy to afford to wire the
2 approved credit lines to the investor, we had to
3 transfer from the bank account money from Kinetic
4 Funds over to KCL Services so that we could wire it
5 back to the customer.  So there were internal bank
6 transfers made on a regular basis from Kinetic to KCL
7 so that we could fund the loans.
8      Q    And just to be clear, Kinetic is the KF
9 Yield Fund account?

10      A    Yes.
11      Q    So the transfer is going from KF Yield Fund
12 account to the KCL account?
13      A    Correct.
14           BY MS. IVORY:
15      Q    To the investor or the borrower?
16      A    To the borrower, right.  So the investor
17 would wire their money to BMO Harris for the purposes
18 of investing in Kinetic Funds, the KF Yield strategy.
19 It would not necessarily make it to the interactive
20 broker.  It would be an internal bank transfer to
21 send the money over to KCL and then we would load a
22 wire and wire the investor the loan amount -- the
23 funding amount.  They could take it in whole, they
24 could take the entire amount, they could take it --
25 it was in tranches.  It was structured as revolving

Page 40

1 credit lines so they could draw on it at any time.
2 So we may approve a loan, but the transfer doesn't
3 have to be made until they're ready to withdraw.
4           The majority of these loans did not have
5 any payments being made.  The sales pitch -- the
6 marketing pitch was that, you could defer your
7 payments for up to two years at a time and when that
8 deferment came up, you know, we could reassess the
9 loan and potentially defer it longer.  So the idea

10 that you didn't have to make a payment because we had
11 your investment relationship was a selling point for
12 the loan.  You could structure these loans however
13 you wanted.
14           The interest rates were very low. Interest
15 rates were anywhere between 1.75 to 3 or 4 percent.
16 Interest rates were identified spontaneously.  There
17 was no structure to what the interest rates would be.
18 It was chosen based on that particular situation or
19 that particular loan for whatever its purpose may be.
20           BY MR. HOUCHIN:
21      Q    Who would set the interest rate?
22      A    Initially Michael Williams.  For all the
23 loans prior to me, I understood that Michael Williams
24 chose the interest rate.  When I first started, I did
25 not have the authority to make a decision on what the
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1 performance as well.  So that component I'm not
2 familiar with.
3      Q    So just to confirm, there was no separate
4 account in Interactive Broker for each investor?
5      A    No.
6      Q    Rather the spreadsheet was used by Michael
7 Williams to determine an account balance?
8      A    Correct.
9      Q    Okay.

10      A    Correct.
11           BY MR. HOUCHIN:
12      Q    And Michael Williams is the person who
13 prepared the account statements for each KF Yield
14 investor every month?
15      A    Correct.
16      Q    Did that ever changed, to your knowledge?
17      A    No.  Let me just think to be careful with
18 that answer.  Preparing and generating the
19 statements, and uploading the statements to the
20 investor, and e-mailing the final statement are two
21 separate things. So I would -- anyone of us, myself,
22 Keli Pufahl, Kenneth Rachon, Carla Mendez, we were
23 all responsible for uploading the statements to the
24 investors once they were calculated, but Michael
25 Williams was in control of generating the financial

Page 58

1 information that would go on those statements.
2           And I misspoke too quickly earlier when I
3 said no.  There was one period of time that I
4 understood that the statement processing was turned
5 over to Anadi Gaur for, you know, I'm not sure how
6 long, but I understood that Anadi recognized there
7 are mathematical errors in the statements and instead
8 of addressing them, Michael took the statement
9 process back and continued to process the statements.

10           So aside from that one time when Anadi
11 started and Michael entrusted him to do the
12 statements -- Anadi is financially educated and has
13 to masters degrees, I believe.  But there became
14 issues with Anadi doing the statements because of the
15 problems that he identified, which I don't know
16 specifically what they are, and then the statement
17 processing was taken away -- taken back from him and
18 it continued on by Michael Williams.
19      Q    How do you know Mr. Gaur identified
20 mathematical errors?
21      A    From discussions in the office afterwards.
22 So at the time I wasn't aware of it because I was in
23 Puerto Rico, but I remember coming back to the
24 Sarasota office with Keli Pufahl, Anadi and Kenneth
25 Rachon, and there was a conversation that I observed

Page 59

1 and heard from them referencing frustrations with the
2 statements and Anadi wasn't responsible for them
3 anymore.
4           So that's -- and I'm paraphrasing that
5 conversation. That's the gist of what I understood
6 from that moment was that, Anadi identified issues,
7 Kenneth as well.  I think -- I believe Kenneth and
8 Anadi were very close and had become very close
9 friends, so they -- I understood they confided in

10 each other with some things.  So both of them had
11 recognized issues with the statement processing.
12           Kenneth background is an accountant and I
13 just observed that conversation talking about that.
14 But I don't know exactly the time frame in which
15 Anadi was responsible temporarily for the statements.
16      Q    Okay.  And I guess you don't know
17 approximately when Mr. Gaur discovered that there
18 could be some mathematical issues on the statements?
19      A    No.
20      Q    Okay.  What type of information was on the
21 KF Yield statements?
22      A    It would show the dividend per share that
23 was being issued that month and then the total amount
24 based on how many shares they owned, it would say
25 what fund, which is usually always the KF Yield fund.

Page 60

1 There were a few investors as I mentioned also had

2 placements in the other funds, so if you did, it

3 would show up underneath Kinetic Funds.  It told the

4 redemptions or the additional investments that month

5 and then what the ending market value would be, and

6 whether or not you redeemed your dividend in cash or

7 you reinvested it, or a portion of it.

8           The statements changed.  Michael

9 reformatted the statements to look differently. When

10 we were in Puerto Rico he improved the look of the

11 statements.  He changed the logo.  The logo was

12 changed.  It used to say Kinetic Funds 1 and I

13 believe the current -- the statement that you see now

14 I believe it says -- it just says K -- you know, it

15 references KF Yield, but and then when we got to --

16 afterwards when we got to Puerto Rico another change

17 that happened with the statements was that, the

18 disclosure at the bottom and then the logo on the

19 bottom right corner that I felt implied who generated

20 the statement, was changed to El-Morro Financial,

21 which was the Act 20 company that Michael opened when

22 he relocated to Puerto Rico.

23           So I felt -- I didn't know if that was

24 necessarily wrong, but I felt there was an issue

25 there because it was implying to our investors that
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1      A    AEELA, no.  Angelo Diaz was aware that he
2 would be eligible for a loan if he invested, but he
3 was not aware of how we accomplished that
4 operationally with -- he -- as he understood, a
5 hundred percent of his assets would be invested,
6 remain invested in the market generating income,
7 working for him, and that he would get a separate
8 line of credit available to him to draw on.
9           So he was aware of Lendacy because he used

10 Lendacy.  He was not truly aware of how Lendacy
11 worked. He didn't ask any of the questions that
12 somebody like Ryan Corbett asked.  And then is wife,
13 she didn't -- she made the investment because he made
14 the investment.
15           ACCA and AEELA, it's hard to remember
16 because I recall both of us being frustrated, myself
17 and Michael Williams, because we couldn't get in to
18 meet with them.  Eliseo was speaking on our behalf
19 and negotiating, and sharing the materials, and
20 selling the fund.
21      Q    For ACCA and AEELA?
22      A    For ACCA and AEELA.
23      Q    It was Eliseo speaking --
24      A    Yes.
25      Q    -- on behalf of Kinetic Funds?

Page 214

1      A    Correct.  And so he would follow up with us
2 and, you know, ask -- you know, can you create a
3 proposal for A, B and C?  Can you write a reposal
4 [sic] for this -- this investment amount?
5           And we started writing case studies.  Let
6 me back up for a second.  We started writing case
7 studies for every potential opportunity.  So Eliseo
8 said, okay, ACCA is interested.  I think they have
9 about $5 million to invest and they want to redo

10 their parking lot, which was a real opportunity for a
11 loan, they would need, you know, 2 million or a loan.
12 Can you give me a case study that calculates what
13 that would be?
14           So in Excel, based on -- Michael had
15 created this Excel spreadsheet where you could type
16 in the investment amount and based on historical
17 returns it would predict potentially what your
18 investment, you know, could be or would grow to be
19 based on historical returns, and then it would
20 calculate how much interest you would be charged
21 depending on what your interest rate was, and how you
22 made your payments and what your net return would be.
23           So we would do these type of case studies
24 for Eliseo and we were constantly editing those case
25 studies or adjusting them, and giving them to him,

Page 215

1 and Eliseo would then go back to the agency and have
2 the meeting, or just have the dinner with somebody.
3 That's how things work.
4           And so it was a major frustration for us
5 that particularly for ACCA and CFSE we were not able
6 to pitch or control, you know, that investment, but
7 we supplied Eliseo with all the materials that he
8 would share and all the information that he would
9 share, and everything that he would say.  So it

10 was -- we couldn't verify what Eliseo was saying, but
11 it was clear that he was not to just make anything
12 up.  He would relay what we told him to.
13      Q    And who drafted the materials given to
14 Eliseo to give to ACCA and AEELA?
15      A    Initially it was Michael Williams, but it
16 got to the point where we've done -- we did so many
17 that if me needed me to update it, I could.  If he
18 needed me to rerun the numbers with a different
19 interest rate, I could and I could update the case
20 studies and save it, and send it back to him.  All of
21 the case studies, whether I was involved in it or
22 not, have to say Michael Williams and Kelly Locke as
23 author.
24      Q    Okay.  But who had ultimate authority for
25 those materials given to Eliseo and to give to ACCA

Page 216

1 and AEELA?
2      A    Michael Williams.
3      Q    Any other investors, Puerto Rican investors
4 that you met with prior to their investment?
5      A    Yes.  Plan de Pensiones, Angelo Diaz
6 referred us to them; I attended some meetings with
7 them; there was a language barrier, so either Angelo
8 or his business partner would have to come with us to
9 help translate.

10      Q    And what was told to Plan de Pensiones?
11      A    The same pitch.  That you keep your
12 investment protected, generate income.  And they
13 wanted to -- this church provided loans to its other
14 branches, branch of a church, so they were interested
15 in using Lendacy to help fund their other church
16 locations. So -- but overall, the pitch was the same.
17 It's just how do we apply the investment lending
18 structure to what you need to buy, you know, or what
19 your particular situation.  So what was going to --
20 what the fund was going to invest in, how it was
21 liquid, the returns, the principal protection; all of
22 that was the same pitch.
23      Q    And what were they told that the fund was
24 going to be invested in?
25      A    US listed securities that issued a dividend
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1 that were insured using US listed options.
2      Q    Was Plan de Pensiones ever told that the
3 money that they would invest in Kinetic Funds would
4 be used to fund Lendacy loans?
5      A    No.  They knew about Lendacy and they knew
6 they would have an access to Lendacy.  They were not
7 aware that the money they were investing would be
8 used to fund their own loan.
9      Q    Did they request a loan with Lendacy?

10      A    I don't remember if we got that far.
11      Q    Okay.  And --
12      A    Keli Pufahl would be able to know.  I think
13 that she would remember.
14      Q    Any other Puerto Rican investors that you
15 met with prior to their investment in Kinetic Funds?
16      A    Samuel Padilla.
17      Q    And what was he told about Kinetic Funds?
18      A    The same thing.  That the fund invested in
19 US listed securities that generated a dividend and
20 that it would be protected and insured; even to the
21 detail that your -- that 90 percent of your balance
22 would be protected.  So the 10 percent was like your
23 insurance deductible.
24      Q    And this was told to all the Puerto Rican
25 investors that you met with?

Page 218

1      A    Yes.
2           BY MR. HOUCHIN:
3      Q    And who gave the sales pitch to Mr.
4 Padilla?
5      A    I did.
6      Q    Was Mr. Williams there?
7      A    No.
8      Q    Were you using the information that Mr.
9 Williams had provided to you about the fund?

10      A    Yes.
11           BY MS. VINIEGRA:
12      Q    In any of these meetings did you provide
13 any documents, you know, Kinetic brochures or, you
14 know, any of these marketing materials that we've
15 discussed to any of these investors?
16      A    Yes.  I would have had the current version
17 of the marketing materials at all of the meetings.
18 So if we were there, we would have had Kinetic
19 materials and Lendacy materials.  The Lendacy
20 materials just consisted of the brochure.  And
21 possibly -- depending on how much we knew about the
22 investor ahead of time, we may have had a customized
23 case study pre-written for them, but the marketing
24 materials that are in here, this Kinetic Funds
25 brochure, is something that we would have had.

Page 219

1      Q    And what exhibit?  What exhibit number is
2 that one?
3      A    Exhibit 30.
4      Q    So the brochure in Exhibit 30 would have
5 been one of the documents that you would have given
6 ACCA? Or you were not at the ACCA meeting?
7      A    Was not at the ACCA meeting, but we would
8 have --
9      Q    Who would you have given that brochure

10 identified in Exhibit 30 to of these investors?
11      A    I think that there was a newer version of
12 this one by the time I spoke to Samuel Padilla, but
13 as far as content changes and what it contained, it
14 would have all said this similar information.
15      Q    Any other investors from Puerto Rico that
16 you met with before they made their investment in
17 Kinetic Funds?
18      A    No.  I believe that's everyone.
19      Q    Okay.  And -- actually, I'd like to go back
20 to Kinetic Exhibit 30, the e-mail, the second page.
21 Michael writes about the Bloomberg reports, that
22 they're generated by Bloomberg and then he goes onto
23 state we're putting together quarterly reports as
24 well.
25           Can you tell us about those quarterly

Page 220

1 reports?
2      A    Yes.  So that was another piece of
3 marketing materials that we were working on creating,
4 was a quarterly report.
5      Q    And what was contained in these quarterly
6 reports?
7      A    First it would have in the beginning a
8 letter to the investors from Michael usually about
9 how the market is doing, what's going on and what his

10 prediction may be, or his concerns or focus, and then
11 it would have very similar details to the Kinetic
12 Funds brochure that explained what the fund invested
13 in; how it maintains liquidity; the dividend that it
14 kicked off on monthly basis; it would have historical
15 returns; it would include the Bloomberg performance
16 in the back.
17      Q    And these were given to investors on a
18 quarterly basis?
19      A    Yes.
20      Q    And all the information contained in here,
21 you know, do you think it was important for the
22 investors to have that information for purposes of
23 Kinetic fund investment?
24      A    Well, certainly I think it's important for
25 investors to be provided a quarterly report.
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