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Defendant MICHAEL SCOTT WILLIAMS (“Defendant”), submits this
response to the Motion for Summary Judgment [D.E. 200] (“Motion”) filed by
Plaintiff SECURITIES AND EXCHANGE COMMISSION (“Plaintiff”) and
states as follows:
DISPUTED MATERIAL FACTS
In its Motion, Plaintiff lists 134 purportedly undisputed material facts. 1
As set forth below, the evidence presented by Plaintiff does not support 108 of
those “facts,” much less that there is an absence of a genuine dispute regarding
them. In addition, record evidence also contradicts 61 of Plaintiff’s “facts”
and/or establishes there is a genuine dispute regarding them:
No. 2: Plaintiff has not established Defendant is presently the managing
member of Kinetic Investment Group, LLC (“KG”) — and other evidence
establishes Defendant is not presently KG’s managing member. 2
No. 3: Plaintiff has not established Defendant is presently the managing member of Kinetic Funds I, LLC (“KF”) — and other evidence establishes Defendant is not presently KF’s managing member. 3
No. 4: Plaintiff has not established Defendant is presently the managing
member of KCL Services, LLC d/b/a Lendacy (“Lendacy”) — and other

As Plaintiff’s 134 material facts are each associated with a footnote (numbered 2 through
135) providing their support, they shall hereafter be identified and referred to by their associated footnote — e.g., No. 2, No. 3, etc. For ease of reference, a table summarizing Plaintiff’s
material facts and the deficiencies discussed below is attached hereto as Exhibit A.
2 Plaintiff’s Exhibits 1-2 establish only that Defendant was KG’s managing member on two
dates in the past; however, other evidence establishes that Defendant is not presently KG’s
managing member. See Declaration of Michael Scott Williams dated April 12, 2021 at ¶¶ 5,7
attached here to Exhibit B; D.E. 34 at ¶ 2, 4-6; D.E. 200 at n.1.
3 Plaintiff’s Exhibits 1 and 3 establish only that Defendant was KF’s managing member on
two dates in the past; however, other evidence establishes that Defendant is not presently
KF’s managing member. See Exhibit B at ¶¶ 28, 34; D.E. 34 at ¶¶ 2, 4-6; D.E. 200 at n.1.
1
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evidence establishes Defendant is not presently Lendacy’s managing
member. 4
No. 5: Plaintiff has not established Defendant is presently the managing
member of LF42, LLC (“LF42”) — and other evidence establishes Defendant is not presently LF42’s managing member. 5
No. 6: Plaintiff has not established Defendant is presently the president
of Scipio, LLC (“Scipio”) — and other evidence establishes Defendant is
not presently Scipio’s president. 6
No. 7: Plaintiff has not established Defendant is presently the president
of El Morro Financial Group, LLC (“El Morro”) — and other evidence
establishes Defendant is not presently El Morro’s president. 7
No. 8: Plaintiff has not established Defendant is presently a shareholder
of KIH, Inc. f/k/a Kinetic International, LLC (“KIH”) — and other evidence establishes Defendant is not presently a KIH shareholder. 8
No. 9: Plaintiff has not established Defendant is presently the managing
member of Kinetic Partners, LLC (“KP”) or that KP is presently the
managing member of KF — and other evidence establishes Defendant is
not presently the managing member of KP and KP is not presently the
managing member of KF. 9
No. 10: Plaintiff has not established Defendant had an ownership interest in, control, and exercise ultimate authority over KG, KF, Lendacy,

Plaintiff’s Exhibits 1 and 4-5 establish only that Defendant was Lendacy’s managing member in the dates; however, other evidence establishes Defendant is not presently Lendacy’s
managing member. See Exhibit B at ¶¶ 19, 24; D.E. 34 at ¶¶ 2, 4-6; D.E. 200 at n.1.
5 Plaintiff’s Exhibits 1 and 6 establish only that Defendant was LF42’s managing member on
two dates in the past; however, other evidence establishes that Defendant is not presently
LF42’s managing member. See Exhibit B at ¶¶ 14, 17; D.E. 34 at ¶¶ 2, 4-6; D.E. 200 at n.1.
6 Plaintiff’s Exhibits 1 and 7 establish only that Defendant was Scipio’s president on two
dates in the past; however, other evidence establishes that Defendant is not presently Scipio’s
president. See Exhibit B at ¶¶ 41, 44; D.E. 34 at ¶¶ 2, 4-6; D.E. 200 at n.1.
7 Plaintiff’s Exhibits 1 and 8 establish only that Defendant was El Morro’s president on two
dates in the past; however, other evidence establishes that Defendant is not presently El
Morro’s president. See Exhibit B at ¶¶ 46, 49; D.E. 34 at ¶¶ 2, 4-6; D.E. 200 at n.1.
8 Plaintiff’s Exhibits 1 and 9 establish only that Defendant was a KIH shareholder on one
date in the past; however, other evidence establishes that Defendant is not presently a KIH
shareholder. See Exhibit B at ¶¶ 51-52; D.E. 34 at ¶¶ 2, 4-6; D.E. 200 at n.1.
9 Plaintiff’s Exhibits 3 and 10 establish only that KP was a “Class A” member of KF and
Defendant a manager or authorized member of KP on separate dates in the past; however,
other evidence establishes that Defendant is not presently KP’s managing member and KP
is not presently KF’s managing member. See Exhibit B at ¶¶ 10, 30, 36; D.E. 34 at ¶¶ 2, 46; D.E. 200 at n.1.
4
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LF42, Scipio, El Morro and KIH “at all relevant times” — and other evidence establishes that Defendant did not. 10
No. 11: Plaintiff has not established that Defendant formed KG — and
other evidence establishes KFG was formed by Defendant’s attorneys. 11
No. 12: Plaintiff has not established KF is a “private” pooled investment
funds or that KG is presently manages KF — and other evidence establishes KG does not presently manage KF. 12
No. 13: Plaintiff has not established KG presently charged KF a 1%
management fee — and other evidence establishes KG does not presently charge KF a 1% management fee. 13
No. 15: Plaintiff has not established Defendant formed and presently
manages KF, which presently operates as a “private” pooled investment
fund — and other evidence establishes that KF was formed by Defendant’s attorneys, is not presently managed by Defendant, and does not
presently operate as a private pooled investment fund. 14
No. 17: Plaintiff has not established Defendant formed Lendacy, which
is presently in the business of providing lines of credit to accredited investors — and other evidence establishes that Lendacy was formed by
Defendant’s attorneys and is presently not in any business. 15
Plaintiff’s Exhibits 1-12 establish only Defendant’s title/role in and/or control over KG, KF,
Lendacy, LF42, Scipio, El Morro and KIH on certain dates in the past; however, other evidence establishes that Defendant did not have an ownership interest in, control, and exercise
ultimate authority over KG, KF, Lendacy, LF42, Scipio, El Morro and KIH “at all relevant
times.” See Exhibit B at ¶¶ 6, 16, 23, 35, 43, 48, 53.
11 Plaintiff’s Exhibits 12-13 establish only that Defendant’s attorneys formed KG and Defendant filed KG’s articles of organization; however, other evidence establishes that KG was
formed by Defendant’s attorneys. See Exhibit B at ¶ 4; Plaintiff’s Exhibit 12 at 61:5-16.
12 Plaintiff’s Exhibits 12 and 14-16 establish only that KF is a “pooled investment fund” (not
that it is private) and KG managed KF on three dates in the past; however, other evidence
establishes that KG does not presently manage KF. See Exhibit B at ¶ 33; D.E. 34 at ¶¶ 2,
4-6; D.E. 200 at n.1. Moreover, No. 12 is contradicted by No. 15, infra.
13 Plaintiff’s Exhibits 3 and 13 establish only that KG charged KF a 1% management fee in
the past; however, other evidence establishes that KG does not presently charge KF a 1%
management fee. See Exhibit B at ¶ 34; D.E. 34 at ¶¶ 2, 4-6; D.E. 200 at n.1.
14 Plaintiff’s Exhibits 11-14 and 17 establish only that Defendant controlled KF, which was a
private equity fund and a pooled investment fund, in the past and Philip Handin filed KF’s
corporate papers; however, other evidence establishes that Defendant’s attorneys formed KF,
which does not presently operate and which Defendant does not presently manage. See Exhibit B at ¶¶ 27, 29, 36-39; D.E. 34 at ¶¶ 2, 4-6; D.E. 60 at 63-64; D.E. 200 at n.1; Plaintiff’s
Exhibit 12 at 53:17-54:19. Moreover, No. 15 is contradicted by No. 12, supra.
15 Plaintiff’s Exhibits 4 and 19 establish only that Defendant filed Lendacy’s articles of organization and was its management on three dates in the past KF and a Lendacy brochure
states it provided “investment opportunities” to accredited investors; however, other evidence
10
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No. 18: Plaintiff has not established Lendacy received approximately
$9.1 million of “investor assets” — and other evidence establishes that
Lendacy did not receive any “investor assets.” 16
No. 19: Plaintiff has not established Scipio was formed by Defendant —
and other evidence establishes Defendant’s attorneys formed Scipio. 17
No. 20: Plaintiff has not established that Scipio used “investor assets”
to purchase a bank building — and other evidence establishes that
Scipio did not use “investor assets” to purchase the bank building. 18
No. 21: Plaintiff has not established El Morro was formed by Defendant
— and other evidence establishes that Defendant’s attorneys formed El
Morro. 19
No. 22: Plaintiff has not established El Morro received at least $565,000
of “investor assets” to purchase a bank building — and other evidence
establishes that El Morro did not receive any “investor assets.” 20
No. 24: Plaintiff has not established that KIH used at least $1,380,000
of “investor assets” to fund its start-up costs — and other evidence establishes that El Morro did not use any “investor assets.” 21
establishes that Defendant’s attorneys formed Lendacy, which is not presently in the business
of providing lines of credit. See Exhibit B at ¶¶ 18, 25-26; D.E. 34 at ¶¶ 2, 4-6; D.E. 60 at 6263; D.E. 200 at n.1.
16 Plaintiff’s Exhibit 20 is a declaration by a non-fact witness (who is employed by Plaintiff
and not identified as an expert) based on hearsay and unauthenticated documents and cannot
be presented in a form that would be admissible in evidence. Putting aside its inadmissibility,
Exhibit 20 establishes only that funds were transferred to Lendacy (not that they were “investor assets). Other evidence, however, establishes the funds received by Lendacy were not
“investor assets.” See Exhibit B at ¶¶ 140-142; Plaintiff’s Exhibit 12 at 200:11-15.
17 Plaintiff’s Exhibits 7 and 16 establish only that Defendant was president of Scipio, which
was Defendant’s “personal LLC,” on one date in the past; however, other evidence establishes
that Defendant’s attorneys formed Scipio. See Exhibit B at ¶ 40.
18 Plaintiff’s Exhibits 16, 21-24, and 44 establish only Scipio used funds transferred from KF’s
account to Lendacy’s account to buy a bank building, LF42 wrote a check consistent with the
purchase price, and funds were transferred to Scipio to buy a bank building; however, other
evidence establishes that Scipio did not use “investor assets.” See Exhibit B at ¶¶ 140-143,
209; Plaintiff’s Exhibit 12 at 200:11-15.
19 Plaintiff’s Exhibits 8 and 25 establish only that Defendant was El Moros’ president on one
date in the past; however, other evidence establishes that Defendant’s attorneys formed El
Morro. See Exhibit B at ¶ 45.
20 Plaintiff’s Exhibit 20 cannot be presented in a form that would be admissible in evidence,
see supra n.16; and Exhibit 26 establishes only that funds were transferred from KFYield to
El Morro; however, other evidence establishes that El Morro did not receive any “investor
assets.” See Exhibit B at ¶¶ 140-143, 209; Plaintiff’s Exhibit 12 at 200:11-15.
21 Plaintiff’s Exhibit 20 cannot be presented in a form that would be admissible in evidence,
see supra n.16; and Exhibit 26 establishes only that funds were transferred from El Morro
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No. 25: Plaintiff has not established LF42 was formed by Defendant —
and other evidence establishes Defendant’s attorneys formed LF42. 22
No. 26: Plaintiff has not established El Morro, KIH, or LF42 used or
retained any funds LF42 obtained through a Lendacy credit line. 23
No. 27: Plaintiff has not established Defendant, through KG offered KF
as an investment opportunity. 24
No. 28: Plaintiff has not established KF employs yield, gold, growth, and
inflation strategies or did so through sub-funds. 25
No. 29: Plaintiff has not established KFYield accounted for “approximately 98%” of Kinetic Funds’ assets as of January 2019. 26
No. 30: Plaintiff has not established Defendant “initially offered KF to
his friends, partners, and associates.” 27
No. 31: Plaintiff has not established Defendant “developed” marketing
brochures and websites and used referrals to solicit investors. 28

and KF to KIH; however, other evidence establishes that KIH did not receive or use any
“investor assets.” See Exhibit B at ¶¶ 140-143, 209; Plaintiff’s Exhibit 12 at 200:11-15.
22 Plaintiff’s Exhibit 29 establishes only that Philip Handin signed LF42’s certificate of formation; however, other evidence establishes that Defendant’s attorneys formed LF42. See
Exhibit B at ¶ 13.
23 Plaintiff’s Exhibit 20 cannot be presented in a form that would be admissible in evidence,
see supra n.16; Exhibit 28 establishes only that LF42 lent money to ISX, LLC (but not the
source of those funds); and Exhibits 30-31 establish only that LF42 requested two credit lines
totaling $2,550,000 from Lendacy (but not if those credit lines were drawn on).
24 Plaintiff’s Exhibit 14 establishes only that KF’s first investor was irrevocably committed to
invest in KF on October 1, 2012.
25 Plaintiff’s Exhibit 20 cannot be presented in a form that would be admissible in evidence,
see supra n.16; Exhibit 12 establishes only that KF employed income, gold, S&P, and a unknown strategy, the first two involving “funds”; and Exhibit 16 establishes only that KF employed KFYield Fund, gold, growth, and inflation strategies, but not how. The discrepancies
between Exhibit 12 and 16 create a genuine dispute regarding what strategies KF employed.
26 Plaintiff’s Exhibit 20 cannot be presented in a form that would be admissible in evidence,
see supra n.16; Exhibits 16 and 32 establish only that KFYield was KF’s primary strategy.
27 Plaintiff’s Exhibits 12 and 15 establish only that KFYield was “initially designed” for Defendant, his partner, and his close friends and family (not that it was offered to them) and
that Defendant solicited investors with whom he “had already built relationships.”
28 Plaintiff’s Exhibits 12, 15-16, and 33 establish only that Defendant solicited investors (but
not how), investors were made aware of KFYield through meetings and brochures (but not
who developed them), some brochure information appeared on KF’s website, Defendant initially designed KFYield for himself, his partners and his close friends and family, every KF
investor received a brochure (but not who developed them), third parties (not Defendant)
referred investors to KF, KG worked with a marketing company, and Kelly Locke (not Defendant) used a referral to solicit an investor.
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No. 33: Plaintiff has not established Defendant “typically” provided potential investors with a Subscription Agreement, Exhibit B-1 or C-1, an
Offering Questionnaire, and marketing brochures. 29
No. 34: Plaintiff has not established Defendant gave investors a copy of
KF’s Operating Agreement. 30
No. 35: Plaintiff has not established Exhibit C-1 was signed by investors
who had a relationship with Lendacy — and other evidence establishes
that investors who did not have a relationship with Lenacy (but might
in the future) signed Exhibit C-1. 31
No. 40: Plaintiff has not established Exhibit B-1 was signed by investors
who did not have a relationship with Lendacy. 32
No. 42: Plaintiff has not established Defendant had “ultimate authority”
over the contents of the Subscription Agreement, Operating Agreement,
Exhibit B-1 and Exhibit C-2, and Offering Questionnaire. 33
No. 43: Plaintiff has not established investors signed KFs Subscription
Agreement and either Exhibit B-1 and Exhibit C-2 and completed the
Offering Questionnaire “in most cases.” 34

Plaintiff’s Exhibit 3 establishes only that Defendant sent a Subscription Agreement, Exhibits B and C (not B-1 and C-1), and Questionnaire to a referral agent (not a potential investor) on March 17, 2016 and stated KF used those document to “on-board” investors; Exhibits 12 establishes only that documents exist describing to investors how KF operates; and
Exhibit 16 establishes only that: (1) KF investors sign a Subscription Agreement and Questionnaire and “should” be provided with an Operating Agreement; (2) marketing brochures
exist; and (3) some marketing materials might have been provided to investors.
30 Plaintiff’s Exhibit 16 establishes only that Kelly Lock “believed” KF’s Operating Agreement
“should have been provided” to investors (but not by whom or that here belief was correct).
31 Plaintiff’s Exhibit 16 establishes only that Defendant “believed” Exhibit C-1 was signed by
investors who had “or would have” a relationship with Lendacy (not that his belief was correct). Other evidence, however, establishes investors who did not have a relationship with
Lendacy but might later signed Exhibit C-1. See Plaintiff’s Exhibit 12 at 139:10-139:14.
32 Plaintiff’s Exhibit 12 establishes only that Defendant “believed” Exhibit B-1 was signed by
investors who did not have a relationship with Lendacy (not that his belief was correct).
33 Plaintiff’s Exhibit 3 establishes only that Defendant sent an email transmitting the Subscription Agreement, Operating Agreement, Exhibits B-1 and C-1, and Questionnaire; and
Exhibit 12 establishes only that Defendant approved the contents of those documents if his
attorney approved them and so advised him first.
34 Plaintiff’s Exhibit 16 establishes only that some investors signed the Subscription Agreement and Exhibit B-1 or C-1 and completed the Questionnaire.
29
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No. 44: Plaintiff has not established KF’s Subscription Agreement provides that membership interests are “ʻrestricted securitiesʼ as that term
is defined in Rule 144 under the [Securities Act].” 35
No. 45: Plaintiff has not established Exhibit B-1 and Exhibit C-1 state
Defendant has “full and complete discretion to make any and all trading
decisions and affect any strategies as [he] shall determine.” 36
No. 46: Plaintiff has not established Exhibit B-1 and Exhibit C-1 authorize KG to charge a 1% management fee. 37
No. 47: Plaintiff has not established KF’ marketing material were “expanded” in 2015 or that Defendant expanded them. 38
No. 48: Plaintiff has not established KFYield’s description, performance,
assets, and holdings were available “on” Bloomberg and that Defendant
“arranged” this. 39
No. 49: Plaintiff has not established Defendant “arranged” to make
KFYield’s information available “on” Bloomberg “to make KFYield appear transparent and give it a measure of credibility.” 40
No. 50: Plaintiff has not established Defendant provided all potential
investors with Bloomberg reports. 41

Plaintiff’s Exhibit 3 at SEC-Consultiva-E-0061271 does not state that membership interests are “ʻrestricted securitiesʼ as that term is defined in Rule 144 under the [Securities Act].”
36 Plaintiff’s Exhibit 3 establishes only that Exhibits B-1 and C-1 state that KF’s Class A
member, defined as KP (not Defendant), has “full and complete discretion . . . .”
37 Plaintiff’s Exhibit 3 establishes only KF was charged a 1% management fee (not who
charged the fee or whether KG was authorized to charge it).
38 Plaintiff’s Exhibit 19 establishes only that Kelly Locke emailed marketing materials to
another person on September 9, 2015.
39 Plaintiff’s Exhibit 12 establishes only that Defendant “decided” to have KFYield listed on
Bloomberg (an electronic portal); and Exhibits 16 and 34 establish only that Bloomberg generated a KFYield paper report based on information provided by Defendant.
40 See supra n.39 (failing to establish Defendant “arranged” anything). Plaintiff’s Exhibit 12
establishes only that Defendant “decided” to list KFYield on Bloomberg to be able to show
what KFYield’s holdings and dividends were and because Bloomberg could provide analytics;
Exhibit 16 establishes only that Kelly Locke’s “understanding” was Defendant “made the
decision” (not “arranged”) to list KFYield on Bloomberg to make it appear like a more legitimate fund (not that her understanding was correct). At a minimum, the discrepancies between Exhibits 12 and 16 create a genuine dispute.
41 Plaintiff’s Exhibit 12 establishes only that Defendant provided Bloomberg reports to some
investors; and Exhibit 16 establishes only that Bloomberg reports were provided to everyone
to whom Kelly Locke and unidentified others spoke.
35
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No. 51: Plaintiff has not established Defendant was responsible for the
content and accuracy of the information provided to Bloomberg. 42
No. 52: Plaintiff has not established Defendant “marketed” KF and
Lendacy together or started doing so in 2015. 43
No. 53: Plaintiff has not established Lendacy was described as a real
estate lending structure or Defendant described it that way. 44
No. 54: Plaintiff has not established Defendant and his associate told
prospective investors they would be eligible to receive a credit line from
Lendacy if they invested in KF. 45
No. 55: Plaintiff has not established Defendant and his associate “promoted” case studies of the uses of Lendacy credit lines. 46
No. 56: Plaintiff has not established Defendant moved from Florida to
Puerto Rico in 2016, opened a second office there, and began soliciting
investors in Puerto Rico to invest in KF. 47
No. 57: Plaintiff has not established Defendant raised $39 million from
at least 30 investors located mostly in Florida and Puerto Rico. 48
No. 60: Plaintiff has not established Defendant did not invest all investor funds in U.S. listed financial products — and other evidence

Plaintiff’s Exhibits 12 and 16 establishes only that Defendant provided information to
Bloomberg and had ultimate authority of the contents of the December 19, 2017 Bloomberg
report (not of the information provided to Bloomberg to prepare that report).
43 Plaintiff’s Exhibit 3 establishes only that Defendant stated Exhibit C was for “onboarding”
investors who were Lendacy members; Exhibit 15 establishes only that Defendant’s bio at
the back of a KFYield report states he created Lendacy; and Exhibits 16 and 37-38 establish
only that Kelly Lock and unidentified others marketed KF and Lendacy together.
44 Plaintiff’s Exhibit 39 establishes only that a marketing piece identified Lendacy as being
able to be used as a component in a real estate lending structure.
45 Plaintiff’s Exhibit 12 establishes only that Defendant told some investors they could borrow
up to 70% of their KFYield investment; and Exhibits 16 and 39 establish only that a KF
marketing piece states investors could receive a credit line for up to 70% of their investment.
46 Plaintiff’s Exhibits 12 and 39 establish only that a marketing piece describing potential
uses of a Lendacy credit line was prepared and might have been provided to investors; and
Exhibit 37 establishes only that Kelly Locke emailed an unidentified person a marketing
piece containing case studies of how a Lendacy line of credit might be used (because the recipient is unknown, it is impossible to know if this was an investor solicitation).
47 Plaintiff’s Exhibit 16 establishes only that Kelly Locke and an unidentified person moved
to Puerto Rico from an unidentified location and that Kelly Lock arrived in 2016.
48 Plaintiff’s Exhibit 20 cannot be presented in a form that would be admissible in evidence,
see supra n.16; Exhibit 32 comprises 37 KF account statements generated in January 2019
without explanation but presumably evidencing the value of the investment in January 2019.
42
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establishes that Defendant did invest all investor funds in U.S. listed
financial products. 49
No. 61: Plaintiff has not established Defendant diverted a substantial
portion of “investor capital” to Lendacy — and other evidence establishes Defendant never diverted any of “investor capital” to Lendacy. 50
No. 63: Other record evidence contradicts No. 63 and establishes that
Defendant never used any “investor funds” to fund loans to himself, his
business entities, or others. 51
No. 64: Other record evidence contradicts No. 64 and establishes that
Lendacy’s loans to LF42 required interest if they were not paid in fully
by December 27, 2019 and, in fact, LF42 paid interest on its loans. 52
No. 67: Plaintiff has not established Defendant did not hedge at least
90% of KFYield’s portfolio using listed options — and other evidence establishes that Defendant did hedge at least 90% of KFYield’s portfolio
using listed options. 53
No. 68: Plaintiff has not established “KFYield assets” were diverted to
Lendacy and accounted for more than 23% of KFYield’s proceeds between January 2015 and September 2019 — and other evidence establishes that no “KFYield assets” were ever diverted to Lendacy. 54

Plaintiff’s Exhibit 20 cannot be presented in a form that would be admissible in evidence,
see supra n.16. Exhibit 16 establishes only that: (1) a loan to investors could only be funded
by transferring their investment capital to Lendacy; and (2) the majority of KFYield’s funds
was used to fund Lendacy’s loans. Other evidence, however, establishes that Defendant invested all investor funds in U.S. listed financial products. See Exhibit B at ¶¶ 134, 139, 151.
50 Plaintiff’s Exhibit 20 cannot be presented in a form that would be admissible in evidence,
see supra n.16; Exhibit 12 establishes only that KF employed portfolio margin to obtain the
funds it transferred to Lendacy; and Exhibit 16 establishes only that: (1) a loan to KF’s investors could only be funded by transferring their investment capital to Lendacy; and (2) the
majority of KFYield’s funds was used to fund Lendacy’s loans. Other evidence, however, establishes that Defendant never diverted any investor capital to Lendacy. See Exhibit B at
¶¶ 140-142, 209; Plaintiff’s Exhibit 12 200:11-15.
51 See Exhibit B at ¶¶ 140-143, 209; Plaintiff’s Exhibit 12 at 200:11-15.
52 See Exhibit B at ¶¶ 198, 207.
53 Plaintiff’s Exhibit 20 cannot be presented in a form that would be admissible in evidence.
See supra n.16. Other evidence, however, establishes that Defendant did hedge at least 90%
of KFYield’s portfolio using listed options. See Exhibit B at ¶¶ 131-133, 135.
54 Plaintiff’s Exhibit 20 cannot be presented in a form that would be admissible in evidence.
See supra n.16. Other evidence, however, establishes that no KFYield assets were ever diverted to Lendacy. See Exhibit B at ¶¶ 140-142, 209; Plaintiffs’ Exhibit 12 at 200:11-15.
49
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No. 69: Plaintiff has not established Lendacy could not be hedged using
listed options — and other evidence establishes that Lendacy could be
hedged using listed options. 55
No. 70: Plaintiff has not established Defendant “led prospective investors to believe” Lendacy had a separate funding source and their entire
capital would be invested in KFYield — and other evidence establishes
that Lendacy did have a separate source of funding and all of the investor’s funds were invested in KFYield. 56
No. 71: Plaintiff has not established investors were given marketing materials stating: “You keep 100% of your capital working, generating dividends and interest with the opportunity for continued appreciation. 57
No. 72: Plaintiff has not established Defendant used “KFYield assets”
to fund Lendacy and its loans — and other evidence establishes that
Defendant did not use “KFYield assets.” 58
No. 73: Plaintiff has not established that “most investors” were not told
“KFYield assets” were used to fund Lendacy loans. 59
Plaintiff’s Exhibit 35 establishes only that Lendacy was not listed on a U.S. exchange;
however, other evidence, establishes that Lendacy could be hedged using listed options. See
Exhibit B at ¶ 152; Plaintiff’s Exhibit 12 at 158:6-19.
56 Plaintiff’s Exhibit 16 establishes only that investors were told their funds would be invested
in U.S.-listed securities, it was made clear to investors all of their funds would be invested,
one investor was not told his investment would be used to fund Lendacy loans, and one investor understood 100% of his funds would be invested at KF and he would get a separate
Lendacy line of credit (but not who made or omitted these disclosures); and Exhibit 45 establishes only that Kelly Locke or another unidentified person led Myrna Rivera (who is not
identified as a prospective investor) to understand that Lendacy had access to “independent”
capital that was something other than the funds invested in Kinetic Funds. Other evidence,
however, establishes that Lendacy did have a separate source of funding and that all of the
investor’s funds were invested in KFYield. See Exhibit B at ¶¶ 134, 139, 144, 151.
57 Putting aside the antecedent to “they” in No. 71 is unclear and creates a genuine dispute,
Plaintiff’s Exhibit 39 at SEC-Consultiva-E-0064938 establishes only that a marketing piece
states: “You keep 100% of your capital working, generating dividends and interest with the
opportunity for continued appreciation” (not that it was given to investors).
58 Plaintiff’s Exhibit 12 establishes only that Interactive Brokers, LLC (“IB”) was the source
of the funds transferred to Lendacy, Lendacy was funded using portfolio margin offered by
IB, and the funds transferred to Lendacy came from KF’s account; and Exhibit 16 establishes
only that that “investor capital” (not KFYield assets) was used to fund Lendacy (but not by
whom). Other evidence, however, establishes Defendant did not use KFYield assets to fund
Lendacy and its loans. See Exhibit B at ¶¶ 140-142, 202; Plaintiff’s Exhibit 12 at 200:11-15.
59 See supra n.58 (KFYield assets were not used to fund Lendacy loans). Plaintiff’s Exhibit 16
establishes only that it was not Kelly Locke’s understanding that any investors were aware
they were being lent the own capital (not that here non-understanding was correct); Exhibit
41 establishes only that Plan de Pensiones Ministerial, Inc. (not most investors) was not told
its Kinetic Funds investment could be used to fund Lendacy loans; and Exhibit 45 establishes
55
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No. 74: Plaintiff has not established that Defendant “touted” KFYield’s
liquidity. 60
No. 76: Plaintiff has not established Lendacy’s assets were “primarily”
unsecured loans to Defendant that “significantly” limited KFYield’s ability to honor redemption requests “equitably” — and other evidence establishes that Lendacy’s loans to Defendant were secured and did not
limited KFYield’s ability to honor redemption requests. 61
No. 77: Plaintiff has not established KF’s known assets are less than the
aggregate amount reflected on investor account statements — and other
evidence establishes that the total value of Kinetic Funds’ assets was
always equal to the total value of its investors’ investments reflected in
their account statements. 62
No. 79: Other record evidence contradicts No. 79 and establishes that
KFYield’s reported performance to investors does match its actual performance and the Bloomberg reports included the information in the Kinetic account statements. 63

only that Myrna Rivera (who is not identified as an investor) was not told that the investments in KF could be used to fund Lendacy loans.
60 Plaintiff’s Exhibit 16 establishes only that Defendant sent an email with an attached KFYield report that stated on page 3 of 10 “our funds can distribute liquidity” and “KFYIELD
offers[] liquidity” and on page 4 of 10 “Liquidity and volume of products are in the top 20% of
all listed securities. Analysis of these listed products reflect a very high liquidity factor . . . ,”
“The Portfolio contains[] liquid stocks . . . ,” and “The products are all in the listed market
and liquid . . . .”; and Exhibit 41 establishes only that Defendant “explained” (in the original
Spanish: “explicó” — not touted) that KFYield has liquidity.
61 Plaintiff’s Exhibits 30-31 and 42-43 establish there were four lines of credit to Defendant
and his entities (but not how much, if anything, was drawn on those lines or what percentage
of Lendacy’s loans they represented or whether they limited KFYield’s ability to honor redemption requests). Other evidence, however, establishes that Lendacy’s loans to Defendant
were secured and did not limited KFYield’s ability to honor redemption requests. See Exhibit
B at ¶¶ 151-154, 171, 179-180, 190, 195, 197. In addition, Plaintiff’s Exhibits 30 and 31 establish that LF42’s line of credits were secured by collateral. See Plaintiff Exhibits 30 at §
3(a) (fine print) and 31 at § 3(a) (fine print).
62 Putting aside No. 77 is so vague as to be impossible to verify or dispute (no dates are referenced; however, No. 77 uses the present tenses, so possibly it only concerns events as of the
date of Plaintiff’s Motion), Plaintiff’s Exhibit 20 cannot be presented in a form that would be
admissible in evidence. Other evidence, however, establishes that the aggregate value of all
of Kinetic Funds investors’ investments reflected in their account statements was always
equal to the total value of Kinetic Funds’ assets. See Exhibit B at ¶ 167.
63 Plaintiff is comparing apples and oranges: KF’s IB account statements reflected only KFYield’s holdings at IB, whereas the Bloomberg report reflected all of KFYield’s holdings —
including those at IB, those held at BMO, and those lent to Lendacy. The information in the
Bloomberg reports was always consistent with the information in the IB account statements
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No. 82: Plaintiff has not established the Bloomberg report did not include KFYield’s margin balance — and other evidence establishes that
the Bloomberg report did include the margin balance. 64
No. 83: Plaintiff has not established KFYield’s annual statement as of
December 31, 2017 reflects that KFYield’s total net asset value was $4.7
million, its annual rate of return was -27.62%, and it had $439.632.20
in interest. 65
No. 84: Plaintiff has not established Defendant failed to disclose to investors what portion of KF’s portfolio was margined — and other evidence establishes that information regarding KF’s use of margin was
made available to investors upon request. 66
No. 85: Plaintiff has not established Defendant failed to disclose to
“most” investors that investor assets would be invested in a private sector funding company. 67
No. 86: Plaintiff has not established Defendant failed to disclose to investors that Lendacy was the private sector funding company. 68
No. 87: Plaintiff has not established Defendant failed to disclose that
Scipio, LF42, and he received loans from Lendacy — and other evidence

and matched KFYield’s actual performance provided to investors in their Kinetic account
statements. See Exhibit B at ¶¶ 165-167.
64 Plaintiff’s Exhibit 12 concerns a composite of KF account statement not made part of the
record in this case (not the Bloomberg report) and establishes the account statements include
the margin balance. See Plaintiff’s Exhibit 12 at 274:6-10. Other evidence establishes that
the Bloomberg report included the margin balance. See Exhibit B at ¶ 165.
65 Plaintiff’s Exhibit 47 establishes that KFYield had a total net asset value of $4,734,580.58
(not $4.7 million), its “time weighted” (not “annual”) rate of return was -27.52% (not -27.62%),
and it had “incurred” (not “had”) -$439,632.20 in interest.
66 Plaintiff’s Exhibit 12 establishes only that investors were not made aware of the portion of
KFYield’s holdings that were “bought” on margin (not the amount that was presently margined or that Defendant unsuccessfully tried and “failed” to disclose the margin number or
that he had a duty to disclose the margin and “failed” to comply with that duty). Other evidence, however, establishes that information regarding the amount of Kinetic Fund’s portfolio that was margined was made available to investors upon request. See Exhibit B at ¶ 89.
67 Plaintiff’s Exhibits 3 and 12 establish only that Defendant: (1) sent an email with a copy of
Exhibit C-1 stating all KF’s funds “may” include a “private sector funding company . . . ” and
a copy of Exhibit B-1 that did not contain this language; and (2) did not “discuss” KFYield’s
holdings in private equity products with “all” investors.
68 Plaintiff’s Exhibit 12 establishes only that Defendant sent an email (which has not been
made part of the record in this case) with a copy of Exhibit C-1 stating KF’s funds “may”
include a “private sector funding company . . . ” but not that Lendacy was the private funding
company (not that Defendant failed to disclose information to investors another time).
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establishes that Defendant did disclose that Scipio, LF42, and he received Lendacy loans. 69
No. 88: Plaintiff has not established Defendant failed to disclose he used
at least $497,300 in “investor assets” to invest in Zephyr Aerospace, LLC
(“Zephyr”) — and other evidence establishes that Defendant did not use
any “investor assets” to invest in Zephyr. 70
No. 89: Plaintiff has not established Defendant had “ultimate authority”
for “all” statements and omissions made to clients. 71
Plaintiff’s Exhibit 3 establishes only that Defendant sent an email with copies of Exhibits
B-1 and C-1 that did not state Scipio, LF42, and he received Lendacy loans; Exhibit 11 establishes only that Defendant did not disclose that Scipio received “funds from Lendacy at the
time or before such funds were disbursed to Scipio”; Exhibit 12 establishes only that Defendant disclosed Scipio’s and his Lendacy loans to some investors but did not “discuss” KFYield’s
holdings in “private equity products” with “all” investors; Exhibit 16 establishes only that it
was not Kelly Locke’s understanding that any of the investors were aware that they were
being lent their own capital back (not that her non-understanding was correct); Exhibit 41
establishes only that Plan de Pensiones Ministerial, Inc. was not told its investment could be
used to fund Lendacy loans; and Exhibit 45 establishes only that Myrna Rivera was not told
investors’ KF investments could be used to fund Lendacy loans. Other evidence, however,
establishes that Defendant did disclose that Scipio, LF42, and he received Lendacy loans.
See Exhibit B at ¶ 210. In addition, Exhibit 41 is contradicted by Carla Mendez’s testimony
that Defendant did not attend the meeting it references. See Transcript of Carla Mendez
Interview dated September 20, 2019 at 23:8-25:13, 27:22-28:5, attached hereto as Exhibit C.
70 Plaintiff’s Exhibit 3 establishes only that Defendant sent an email with copies of Exhibits
B-1 and C-1 that did not state investor assets were used to invest in Zephyr; Exhibit 12 establishes only that: (1) a copy of Exhibit C-1 attached to an email (which has not been made
part of the record in this case) did not identify Lendacy as the private sector funding company,
(2) Zephyr was not listed on a U.S. exchange, and (3) Defendant did disclose KF invested in
Zephyr but did not discuss KFYield’s holdings in “private equity products”; Exhibit 26 establishes only that KFYield was the source of the funds invested in Zephyr and to Keli Pufhal’s
knowledge investors were not told of the Zephyr investment (but not that her non-understanding was correct); Exhibit 44 establishes only that that a ledger exists (without any context as to who created it or how to understand it) evidencing that a total of $497,300 was
invested in Zephyr; Exhibit 48 establishes only that two deposits totaling $443,300 and identified as “Transfer for Zephyr Aerospace” were made into Lendacy’s bank account; and Exhibit 49 establishes only that deposits were made into Lendacy’s bank account, none of which
referenced Zephyr Aerospace. Other evidence, however, establishes that Defendant did not
use any investor assets to invest in Zephyr Aerospace. See Exhibit B at ¶¶ 140-143, 202,
209; Plaintiff’s Exhibit 12 at 200:11-15.
71 Plaintiff’s Exhibit 12 establishes only that Defendant: (1) had “ultimate authority” over:
(a) two KF reports emailed to an advisory firm on February 18, 2016; (b) the contents of a KG
brochure Kelly Locke emailed on October 28, 2015; (c) the contents of a KG brochure; and (d)
the contents of a KFYield brochure once it was reviewed and approved by legal; and (2) gave
final approval to the contents of a Lendacy brochure Kelly Lock emailed on July 30, 2015.
Plaintiff’s Exhibit 16 establishes only that Defendant had “ultimate authority” over: (1) the
69
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No. 90: Plaintiff has not established KF’s bank account at BMO Harris
Bank N.A. (“BMO”) exclusively held “investor capital” — and other evidence establishes that Kinetic Fund’s BMO bank account did not exclusively hold investor capital. 72
No. 97: Plaintiff has not established Defendant chose to purchase securities for KFYield with a mix of cash and margin so that investor assets
left behind could be directed to Lendacy and other private equity. 73
No. 99: Plaintiff has not established Defendant controlled KF’s account
at Interactive Brokers, LLC (“IB”). 74
No. 100: Plaintiff has not established Defendant had “ultimate” authority over the investment decisions in KF’s IB account or its investments
outside of its IB account. 75
No. 101: Plaintiff has not established Anadi Guar reported to Defendant
or that they would assess KF’s “portfolio” once a week. 76
No. 102: Plaintiff has not established Defendant controlled KF’s BMO
account. 77
information provided in KF’ marketing materials; (2) a Lendacy brochure; (3) a KF pitch that
Kelly Locke gave; and (4) a KG brochure.
72 Plaintiff’s Exhibit 12 establishes only that all initial investor capital would go into KF’s
BMO account and Defendant “believed” investor capital are the only funds in that account
(but not that Defendant’s belief is correct); and while the referenced pages 87-88 are not
among the excerpted pages comprising Exhibit 26, if they were, they would establish only
that investor capital was deposited into a BMO account. Other evidence, however, establishes
that KF’s BMO bank account did not exclusively hold investor capital and also held other
funds. See Exhibit B at ¶ 92.
73 Plaintiff’s Exhibit 12 establishes only that Defendant did not always use all of an investor’s
cash to purchase investments at IB and sometimes also used margin because: (1) the carry
cost was negligible; and (2) the uninvested cash could be used to generate preferred returns
through: (i) private equity, (ii) Lendacy, and (iii) other opportunities — not that Defendant
chose to do this so that the unused cash could be directed to Lendacy or private equity.
74 Plaintiff’s Exhibit 12 establishes only that: (1) Defendant had ultimate signing authority
over the IB account, co-equal authority with Anadi Guar over trading activity in the IB account, and ultimate authority over firing Anadi Guar; and (2) IB had greater authority than
Defendant over KF’s IB account; and Exhibit 50 establishes only that Defendant had authority over Kinetic Fund’s BMO account.
75 Plaintiff’s Exhibit 12 establishes only that Defendant had authority (not “ultimate” authority) over the investment decisions in KF’s IB account (not outside of it).
76 Plaintiff’s Exhibit 12 establishes only that Defendant had authority to fire Anadi Guar (not
that Anadi Guar “reported” to him) and that he and Anadi Guar would do a weekly “assessment” to “discuss market conditions, situations regarding positions” (not KF’s portfolio).
77 Plaintiff’s Exhibit 12 establishes only that Defendant signed documents (which have not
been made part of the record in this case) concerning KF’s BMO account, and Kelly Locke
had a fob that gave her control to transfer funds out of KF’s BMO account; and Plaintiff’s
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No. 103: Plaintiff has not established Defendant controlled Lendacy’s
two BMO accounts. 78
No. 104: Plaintiff has not established Defendant used $37,000 of “KFYield funds” to pay off the mortgage on his relative’s house — and other
evidence establishes that Defendant did not use any “KFYield funds” to
pay off the mortgage. 79
No. 105: Plaintiff has not established that on April 29, 2015 Defendant
executed a Lendacy “Credit Facility Agreement” dated April 29, 2015,
reflecting a purported loan for $40,000. 80
No. 106: Plaintiff has not established Defendant’s relative did not grant
Lendacy a mortgage or any other consideration to Lendacy or that the
Credit Facility Agreement was unsecured — and other evidence establishes that Defendant’s line of credit was secured. 81
No. 107: Plaintiff has not established Defendant purchased three “luxury” apartments and two parking lots “for himself” in San Juan, Puerto
Rico for $1,512,575.50. 82
Exhibit 50 establishes only that KF authorized Defendant to act on its behalf with regard to
its BMO account (suggesting KF controlled its BMO account).
78 Plaintiff’s Exhibit 12 establishes only that Defendant signed documents (which have not
been made part of the record in this case) concerning Lendacys’ two BMO accounts; and Exhibits 51-52 establish only that Lendacy authorized Defendant to act on its behalf with regard
to its BMO accounts (suggesting Lendacy controlled its BMO accounts).
79 Plaintiff’s Exhibit 16 establishes only that Defendant took a credit line of approximately
$40,000 to pay off his mother’s house (but not the source of any funds borrowed on that line);
and Exhibit 26 establishes only that Defendant took a credit line with a monthly payment of
$750 possibly to refinance his mother’s house. Other evidence, however, establishes that Defendant did not use any “KFYield funds” to pay off the mortgage on his mother’s house. See
Exhibit B at ¶¶ 140-143, 209; Plaintiff’s Exhibit 12 at 200:11-5.
80 Plaintiff’s Exhibit 53 establishes that on April 30, 2015 (not April 29, 2015) Defendant
executed a “Credit Facility Agreement and Federal Truth-in-Lending Disclosure” that reflected a $40,000 line of credit (not a loan).
81 Plaintiff’s Exhibit 53 establishes only that: (1) the “Credit Facility Agreement and Federal
Truth-in-Lending Disclosure” executed by Defendant on April 30, 2015 does not state
whether Defendant’s relative granted Lendacy a mortgage or other consideration; and (2)
Defendant’s “obligations under” the Agreement were unsecured. Other evidence, however,
establishes that the line of credit was secured. See Exhibit B at ¶ 171.
82 Plaintiff’s Exhibit 12 establishes only that Defendant’s initials and signature are on a document (which has not been made a part of the record in this case) and another document
(which has not been made part of the record in this case) evidences three withdrawals from
a bank account; Exhibit 16 establishes only that “approximately $1.4 million” was used by
an unidentified person to purchase an unspecified “house property” “in Villa Gabriella” and
Defendant’s initials and signature are on a document (which has not been made a part of the
record in this case); Exhibit 27 establishes only that Defendant purchased one penthouse,
one apartment, and two parking spaces in “Villa Gabriella” (not “three luxury apartments”);
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No. 108: Plaintiff has not established Defendant used “KFYield funds,”
to pay for the properties — and other evidence establishes that Defendant did not use “KFYield funds” to pay for the properties. 83
No. 109: Plaintiff has not established Defendant titled the property in
his name. 84
No. 110: Plaintiff has not established employees raised concerns to Defendant about his use of KFYield funds to pay for the San Juan properties — and other evidence establishes that no employees raised such
concerns to Defendant. 85
No. 111: Plaintiff has not established Defendant responded to concerns
raised to him by employees about his use of KFYield funds by stating
that he was expecting a future payout from the sale of an unrelated company and would pay KFYield back at that time — and other evidence
establishes that no employees raised concerns to Defendant about his
use of KFYield funds. 86
No. 112: Plaintiff has not established Defendant executed a Lendacy
“Credit Facility Agreement” dated March 23, 2017 for a $1,517,000 loan
after employees pressed their concerns about Defendant’s use of

Exhibits 55-56 establish only that various deposits and withdrawals were made into and out
of Lendacy’s and KFs’ BMO accounts to and from unidentified third parties.
83 Plaintiff’s Exhibit 20 cannot be presented in a form that would be admissible in evidence,
see supra n.16; and Exhibit 12 establishes only that Defendant did not instruct Kelly Locke
to return to KF’s BMO account the $1.5 million transferred out of it and to the owner of the
properties Defendant purchased. Other evidence, however, establishes Defendant did not use
KFYield funds to pay for the properties. See Exhibit B at ¶¶ 140-143, 209; Plaintiff’s Exhibit
12 at 200:11-15.
84 Plaintiff’s Exhibit 12 establishes only that Defendant purchased property in March 2017,
Defendant’s initials and signature are on a document (which has not been made a part of the
record in this case), and the property Defendant purchased has not been retitled (but not in
whose name it is titled); Exhibit 16 establishes only that the property Defendant purchased
“was intended as a new residence from Michael Williams”; and Exhibit 54 establishes only
that Defendant was the “purchaser” of the property (not that he titled it in his name).
85 Plaintiff’s Exhibit 26 establishes only that: (1) Keli Pufahl told Defendant Lendacy needed
paperwork on every loan and had Defendant fill out and sign various forms; and (2) a Credit
Facility Agreement (which has not been made a part of the record in this case) was prepared
at Keli Pufahl’s request. Other evidence, however, establishes that no employees raised concerns to Defendant about his use of KFYield funds. See Exhibit B at ¶¶ 182-183.
86 Plaintiff’s Exhibit 26 establishes only that, in response to a question (not a concern) by
Kelly Pufhal about how he would pay off a credit line, Defendant stated that: (1) he was in
the process of selling Silexx to the CBOE; (2) “quite a bit of money” was coming to him on
November 1; and (3) as soon as he received the proceeds from the sale, he would repay the
Lendacy loan. Other evidence, however, establishes that no employees raised concerns to
Defendant about his use of KFYield funds. See Exhibit B at ¶¶ 182-183.
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KFYield funds — and other evidence establishes that no employees
pressed their concerns about Defendant’s use of KFYield funds. 87
No. 113: Plaintiff has not established Defendant did not grant Lendacy
a mortgage on the properties and the Credit Facility Agreement is unsecured — and other evidence establishes that the $1,517,000 line of
credit Defendant obtained from Lendacy was secured. 88
No. 114: Plaintiff has not established used at least $2,755,000 of “KFYield funds” to purchase a historic bank building in Old San Juan, Puerto
Rico — and other evidence establishes that Defendant did not use any
“KFYield funds” to purchase a bank building. 89
Plaintiff’s Exhibit 12 establishes only that a document (which has not been made part of
the record in this case) was created on March 23, 2017 used to purchase the property Defendant acquired; and Exhibit 42 establishes only that on March 23, 2017 Defendant executed a
Credit Facility Agreement for a $1,517,000 credit line (not a loan). Other evidence, however,
establishes that no employees raised or pressed their concerns to Defendant about his use of
KFYield funds. See Exhibit B at ¶¶ 182-183.
88 Plaintiff’s Exhibit 12 establishes only that a document (which has not been made part of
the record in this case) was created on March 23, 2017 and used to purchase the property
Defendant acquired; and Exhibit 42 establishes only that: (1) on March 23, 2017 Defendant
executed a Credit Facility Agreement for a $1,517,000 credit line (not a loan); (2) the Credit
Facility Agreement does not evidence whether Defendant gave Lendacy a mortgage on the
property he purchased; and (3) Defendant’s “obligations under” the Credit Facility Agreement are unsecured. Other evidence, however, establishes that the $1,517,000 line of credit
Defendant obtained from Lendacy was secured. See Exhibit B at ¶¶ 179-180.
89 Plaintiff’s Exhibit 20 cannot be presented in a form that would be admissible in evidence.
See supra n.16. Exhibit 12 establishes only that: (1) Defendant’s initial and signature are on
a document (which has not been made part of the record in this case); (2) a document (which
has not been made part of the record in this case) reflects withdrawals from KF’s BMO account that were authorized by Kelly Lock and delivered to Lendacy; and (3) a document
(which has not been made part of the record in this case) reflects funds authorized by
Lendacy’s staff were deposited into Lendacy’s BMO account, are the same funds transferred
out of KF’s BMO account, and were to fund a loan to Scipio. Exhibit 16 establishes only that:
(1) Defendant’s initials and signature are on a document (which has not been made part of
the record in this case) reflecting Scipio purchased a bank building; (2) two documents (which
have not been made part of the record in this case) reflect withdrawals “associated” with the
bank building were made from KF’s BMO account to Lendacy’s BMO account, then to
Lendacy, and then to third parties for the purchase the bank building; (3) a document (which
has not been made part of the record in this case) reflects that LF42 paid $145,000 to Gandia
Realty; and (4) Defendant’s signature is on a document (which has not been made a part of
the record in this case) that he signed on March 23, 2017 and became effective on 5/4/18.
Exhibit 21 establishes only that on May 4, 2018 Defendant signed a “Purchase and Sale Deed”
evidencing that Scipio purchased a property for $2,900,000 (not $2,755,000). Exhibits 22-23
establish only that deposits and withdrawals were made into and out of Lendacy’s and KF’s
BMO accounts to and from unidentified third parties in May 2018. Exhibit 24 establishes
only that LF42 issued a check to an unidentified third party. Exhibit 44 establishes only that
87
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No. 115: Plaintiff has not established Defendant titled the Banco Espanol building in the name of Scipio. 90
No. 116: Plaintiff has not established Scipio did not grant Lendacy a
mortgage on the property and that its Lendacy loan was unsecured —
and other evidence establishes that Scipio’s line of credit was secured. 91
No. 118: Plaintiff has not established Defendant used $2,050,000 of
“KFYield funds” to support to his outside business ventures — and other
evidence establishes that Defendant did not use any “KFYield funds” to
support to his outside business ventures. 92
No. 119: Plaintiff has not established Defendant used “KFYield funds”
for the development of KIH, the development of an international exchange in Puerto Rico, and the payment of more than $600,000 for a
multi-day event to introduce KIH to the public — and other evidence

a ledger exists (without any context as to who created it or how to understand it) reflecting
two wires to Scipio and referencing a Banco Espanol Purchase. Other evidence, however,
establishes that Defendant did not use any KFYield funds to purchase an historic bank building. See Exhibit B at ¶¶ 140-143, 209; Plaintiff’s Exhibit 12 at 200:11-15.
90 Plaintiff’s Exhibit 12 establishes only that Defendant signed a document (which has not
been made a part of the record in this case) and did not retitle the Banco Espanol building
(but not in whose name it is titled); Exhibit 21 establishes only that on May 4, 2018 Defendant
signed a “Purchase and Sale Deed”; and Exhibit 43 establishes only that on May 23, 2017
Defendant executed a Credit Facility Agreement on behalf of Scipio.
91 Plaintiff’s Exhibit 43 establishes only that: (1) on May 23, 2017 Defendant executed a
Credit Facility Agreement for a $2,755,000 credit line (not a loan) to Scipio; (2) Defendant did
not complete the Guarantor Page; (3) the Agreement does not evidence whether Scipio gave
Lendacy a mortgage on the bank building; and (4) Scipio’s “obligations under” the Agreement
are unsecured. Other evidence, however, establishes that Scipio’s $2,755,000 line of credit
was secured. See Exhibit B at ¶ 190.
92 Plaintiff’s Exhibit 20 cannot be presented in a form that would be admissible in evidence.
See supra n.16. Exhibit 26 establishes only that: (1) it was Keli Pufahl’s “understanding” the
$750,000 used to pay for KF’s Summit came from KF (not that her understanding was correct); (2) Defendant authorized the transfer of $497,300, originating from KF to Zephyr, and
the transfer of $550,000, the source of which was either KF or KFYield, to KIH, and (3) a
document (which has not been made a part of the record in this case) reflects that Defendant
took “a million dollars” from KFYield and transferred it to Lendacy. Exhibit 28 establishes
only that: (1) a document (which has not been made a part of the record in this case) reflects
two wire transfers authorized by Defendant totaling $550,000 from an unidentified source to
an unidentified recipient and $1 million transferred from KF to Lendacy “for operational”;
and (2) KF was the source of “around $630,000” for an event to benefit entities. Exhibits 3031 establishes only that on April 15, 2019 Defendant executed two Credit Facility Agreements for two credit lines to LF42 totaling $2,550,000. Other evidence, however, establishes
that Defendant did not use any KFYield funds to provide support to his outside business
ventures. See Exhibit B at ¶¶ 140-143, 209; Plaintiff’s Exhibit 12 at 200:11-15.
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establishes that Defendant did not use any “KFYield funds” to provide
support to his outside business ventures. 93
No. 120: Plaintiff has not established Defendant executed two “Credit
Facility Agreements” dated April 15, 2019, reflecting a total loan in the
amount of $2,550,000 — and other evidence establishes that Defendant
executed two “Credit Facility Agreement and Disclosures” reflecting a
total line of credit in the amount of $2,550,000. 94
No. 121: Plaintiff has not established LF42’s two “Credit Facility Agreements” dated April 15, 2019 were unsecured — and other evidence establishes that they were secured. 95
No. 122: Plaintiff has not established Lendacy had at least $12.6 million
in loans made with “KFYield assets” to Defendant, his entities, and
other investors — and other evidence establishes that none of Lendacy’s
loans were made with “KFYield assets.” 96

Plaintiff’s Exhibit 20 cannot be presented in a form that would be admissible in evidence.
See supra n.16. Exhibit 12 establishes only that: (1) LF42 loaned $250,000 to KIH, and KF
invested $300,000 in KIH; (2) the source of the $300,000 was KF capital and KF investor
capital (not KFYield funds), the $250,00 was working capital for KIH, and the $300,00 was
issued as a bond for KIH; (3) the funds LF42 received in connection with ISX came from its
line of credit; (4) LF42’s line of credit was used to pay for expenses relating to the Summit;
and (5) Defendant “believed” that $250,000 of LF42’s credit line was used to pay KIH’s expenses (not that Defendant’s belief was correct). Exhibit 44 establishes only that a ledger
exists (without any context as to who created it or how to understand it) reflecting various
transfers from mostly unidentified sources to various recipients. Other evidence, however,
establishes that Defendant did not use any KFYield funds to provide support to his outside
business ventures. See Exhibit B at ¶¶ 140-143, 209; Plaintiff’s Exhibit 12 at 200:11-15.
94 Exhibit 12 establishes only that Defendant’s signature is on two documents (which have
not been made part of the record in this case) reflecting a $550,000 and a $2,000,000 line of
credit (not a loan). Exhibits 30-31 establish only that on April 15, 2019 Defendant executed
two Credit Facility Agreement and Disclosures reflecting a total credit line (not a loan) in the
amount of $2,550,000. Other evidence, however, establishes that Defendant executed two
“Credit Facility Agreement and Disclosures” reflecting a total line of credit in the amount of
$2,550,00. See Exhibit B at ¶¶ 194, 196; Plaintiff’s Exhibits 30-31.
95 Exhibit 12 establishes only that Defendant’s signature is on two documents (which have
not been made part of the record in this case) reflecting a $550,000 and a $2,000,000 line of
credit to LF42. Exhibits 30 and 31, on the other hand, establish that LF42’s lines of credit
were secured, see Ex. 30 § 3(a) (fine print); Ex. 31 § 3(a) (fine print). In addition, other evidence
establishes that LF42’s two credit lines were secured. See Exhibit B at ¶¶ 195, 197.
96 Plaintiff’s Exhibit 20 cannot be presented in a form that would be admissible in evidence.
See supra n.16. Other evidence, however, establishes that none of Lendacy’s loans to Defendant, his entities, or other investors were made with KFYield assets. See Exhibit B at ¶¶ 140143, 209; Plaintiff’s Exhibit 12 at 200:11-5.
93
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No. 123: Plaintiff has not established Defendant Williams repaid
$2,354,399.21. 97
No. 124: Plaintiff has not established Defendant executed the Credit
Facility Agreement for a $1,517,000 credit line after he purchased his
San Juan properties — and other evidence establishes that Defendant
executed the Agreement before he purchased the properties. 98
No. 125: Plaintiff has not established Defendant’s $1,517,000 loan exceeded 70% of his investment in KF. 99
No. 126: Plaintiff has not established the LF42 Credit Agreements were
executed after Defendant used “investor assets” to fund KIH and the
Summit — and other evidence establishes that Defendant did not use
any “investor assets” to fund KIH or the Summit. 100
No. 127: Plaintiff has not established LF42 did not invest in KF. 101
No. 128: Plaintiff has not established Defendant “papered” a promissory
note to make it look as though LF42’s assets funded ISX — and other
evidence establishes that Defendant did not do this. 102

Plaintiff’s Exhibit 12 establishes only that that Defendant “made [a] wire payment of
roughly 2.6 million dollars to Lendacy” (not $2,354.399.21).
98 Plaintiff’s Exhibit 26 establishes only that: (1) Defendant used a bridge loan to purchase
the property he acquired, evidenced by paperwork Keli Pufhal had Defendant sign; and (2)
Keli Pufahl “believed” a document (which has not been made a record in this case) was created after the fact (not that her belief is correct). Other evidence, however, establishes that
Defendant executed the Agreement before he purchased the properties. See Exhibit B at ¶¶
176, 178; Plaintiff’s Exhibit 42 (Credit Facility Agreement signed on March 23, 2017) and 55
(Purchase and Sale dated March 24, 2017).
99 Plaintiff’s Exhibit 20 cannot be presented in a form that would be admissible in evidence.
See supra n.16.
100 Plaintiff’s Exhibit 20 cannot be presented in a form that would be admissible in evidence.
See supra n.16. Exhibits 30 and 31 establish only that Defendant executed two Credit Facility
Agreements for credit lines totaling $2,550,00 (but not how much, if anything, was drawn on
those lines, how the funds were used, or the source of the funds). Other evidence, however,
establishes that Defendant did not use any investor assets to fund KIH and the Kinetic International Summit. See Exhibit B at ¶¶ 140-143, 209; Plaintiff’s Exhibit 12 at 200:11-15.
101 Plaintiff’s Exhibit 20 cannot be presented in a form that would be admissible in evidence.
See supra n.16.
102 Plaintiff’s Exhibit 12 establishes only that LF42 used its Lendacy credit line to borrow $2
million and lend those funds to ISX; Exhibit 26 establishes only that Keli Pufahl had concerns regarding how she and unidentified others would pay for ISX’s programmers; and Exhibit 57 establishes only that Defendant on behalf of ISX signed a $2 million promissory note
in favor of LF42. Other evidence, however, establishes that Defendant did not “paper” a promissory note to make it look as though LF42’s assets funded ISX. See Exhibit B at ¶ 206.
97
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No. 129: Plaintiff has not established $2 million in “investor assets”
were transferred to ISX — and other evidence establishes that no “investor assets” were transferred to Lendacy. 103
No. 130: Plaintiff has not established LF42 agreed to use a future payout to Defendant to pay back Lendacy. 104
No. 131: Plaintiff has not established ISX was responsible to repay LF42
the $2 million that LF42 borrowed from Defendant to repay Lendacy. 105
No. 132: Plaintiff has not established Defendant purchased securities
for the KFYield portfolio on margin so he could “divert investor capital”
to Lendacy — and other evidence establishes that Defendant’s use of
margin was not for the purpose of diverting investor capital to
Lendacy. 106

Plaintiff’s Exhibit 12 establishes only that LF42 used its credit line to borrow $2 million
and lend those funds to ISX; Exhibit 58 establishes only that: (1) an updated $2 million promissory (which has not been made a part of the record in this case) was structured as a bridge
loan; (2) Defendant put up the second payment he was to receive from the CBOE as collateral
for something (it is unclear); (3) something (it is unclear) is to be paid back by someone not
identified to Lendacy, which will then forward the funds to Kinetic Funds no later than December 27, 2019; and (4) ISX will be responsible for paying back to LF42 $2 million after
December 27, 2019. Other evidence, however, establishes that no investor assets were transferred to ISX. See Exhibit B at ¶¶ 140-143, 209; Plaintiff’s Exhibit 12 at 200:11-15.
104 Plaintiff’s Exhibits 30-31 establish only that Defendant pledged a future payment he was
to receive as collateral in the event LF42 did not repay the funds it borrowed (no limitation
was placed on the source of funds LF42 could use to repay its loans). Exhibit 58 establishes
only that: (1) an updated $2 million promissory (which has not been made a part of the record)
was structured as a bridge loan; (2) Defendant put up the second payment he was to receive
from the CBOE as collateral for something (it is unclear); (3) something (it is unclear) is to
be paid back by someone not identified to Lendacy, which will then forward the funds to
Kinetic Funds no later than December 27, 2019; and (4) ISX will be responsible for paying
back to LF42 $2 million after December 27, 2019.
105 Plaintiff’s Exhibit 58 establishes only that: (1) a $2 million promissory (which has not been
made a part of the record in this case) was structured as a bridge loan; (2) Defendant put up
the second payment he was to receive from the CBOE as collateral for something (it is unclear); (3) something (it is unclear) is to be paid back by someone not identified to Lendacy,
which will then forward the funds to Kinetic Funds no later than December 27, 2019; and (4)
ISX will be responsible for paying back to LF42 $2 million after December 27, 2019.
106 Plaintiff’s Exhibit 12 establishes only that Defendant sometimes used margin to purchase
investments in KFYield’s IB account because the carry cost was negligible and the uninvested
cash could be used for private equity, Lendacy and other opportunities to generate preferred
returns. Other evidence, however, establishes that Defendant did not purchase securities for
the KFYield portfolio on margin so he could divert investor capital to Lendacy or to conceal
his or KF’s transactions. See Exhibit B at ¶¶ 109, 116, 114-118, 211; Plaintiff’s Exhibit 12
at 198:20-199:15.
103
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No. 133: Plaintiff has not established Defendant transferred “investor
capital” amounting to $9.1 million net to Lendacy — and other evidence
establishes that no “investor capital” was transferred to Lendacy. 107
No. 134: Plaintiff has not established Defendant and two of his entities
took unsecured loans amounting to at least $6.8 million funded with
“KFYield assets” — and other evidence establishes that all of Lendacy’s
loans to Defendant and his entities were secured and none of them were
funded with “KFYield assets.” 108
No. 135: Plaintiff has not established Defendant used $30,872.44 of “investor funds” to pay Silexx — and other evidence establishes that no
“investor funds” were used to pay Silexx. 109

RESPONSE TO MOTION
I.

Plaintiff Has Not Established the Absence of a Genuine Dispute
Regarding the Predicate Facts of Its Securities Act and Exchange Act Claims
A.

Plaintiff Has Not Established the Existence of the Alleged
Misrepresentations and Omissions

For the reasons set forth above, the support proffered by Plaintiff does
not establish the following “facts,” which are the basis of Plaintiff’s misrepresentation and omission allegations:
1. Defendant invested a substantial portion of investor capital
in Lendacy — to the contrary, the evidence shows no investor capital was invested in Lendacy, see supra No. 61;
2. Lendacy’s loans to Defendant impaired KFYield’s liquidity
and its ability to honor redemptions — to the contrary, the
Plaintiff’s Exhibit 20 cannot be presented in a form that would be admissible in evidence.
Other evidence, however, establishes that no investor capital was transferred to Lendacy.
See Exhibit B at ¶¶ 140-143, 209; Plaintiff’s Exhibit 12 at 200:11-15.
108 Plaintiff’s Exhibit 20 cannot be presented in a form that would be admissible in evidence.
See supra n.16. Other evidence, however, establishes that all of Lendacy’s loans to Defendant
and his entities were secured and none of them were funded with KFYield assets. See Exhibit
B at ¶¶ 140-143, 171, 179-180, 190, 195, 197, 209; Plaintiff’s Exhibit 12 at 200:11-15.
109 Plaintiff’s Exhibit 20 cannot be presented in a form that would be admissible in evidence,
see supra n.16; and Exhibit 12 establishes only that Defendant had a 40% ownership in Silexx. Other evidence, however, establishes that no investor funds were used to pay Silexx.
See Exhibit B at ¶¶ 140-143, 209; Plaintiff’s Exhibit 12 at 200:11-15.
107
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evidence establishes Lendacy’s loans did not impair KFYield’s liquidity or redemptions, see supra No. 76;
3. Defendant failed to disclose to most investors KFYield
would invest in a private sector funding company, which
was Lendacy, see supra Nos. 85-86;
4. Defendant led investors to believe Lendacy had a separate
funding source and their entire capital would be invested in
KFYield — to the contrary, the evidence establishes: (1)
Lendacy did have a separate funding source; and (2) all investor capital was invested in KFYield, see supra No. 70;
5. Defendant used investor capital to fund Lendacy loans to
himself and his entities — to the contrary the evidence establishes Defendant did not use investor capital to fund
Lendacy loans, see supra No. 72, 97, 104, 108, 114, 118-119;
6. Williams concealed his scheme by purchasing securities
with investor capital and margin — to the contrary, the evidence establishes: (1) there was no scheme; and (2) trading
and margin information was made available to investors
upon request, see supra Nos. 84, 132;
7. The risk of margin increased the cost and risk of investment
in KFYield — to the contrary, the evidence establishes margin did not affect KFYield’s cost or risk, see Exhibit B at
212;
8. Defendant did not disclose the cost or extent of KFYield’s
margin position — to the contrary, the evidence establishes
KFYield’s use of margin was made available to investors,
see supra No. 84;
9. Defendant presented a rosy picture of KFYield’s performance that did not comport with the brokerage statements
— to the contrary, the evidence establishes Defendant provided investors with accurate information regarding KFYield’s performance, see supra Nos. 79, 82-83; and
10. Defendant “papered” credit agreements to hide his use of
investor assets — to the contrary, the evidence establishes
Defendant’s documentation was prepared properly and for
legitimate purposes, see supra Nos. 124, 126-132.

At a minimum, there is a genuine dispute regarding these purported facts upon
which Plaintiff’s Motion is predicated.
Page 23 of 35

Case 8:20-cv-00394-MSS-SPF Document 221 Filed 04/12/21 Page 25 of 36 PageID 7616

B.

Plaintiff Has Not Established the Alleged Misrepresentation and Omissions Were Material

Materiality is measured by the “reasonable investor” standard. 110 In this
case, all of KF’s investors confirmed in writing they were sophisticated investors and experienced business people with substantial financial resources who
consulted with their legal, tax, and investment advisors prior to making their
investments and who were able to obtain information about KF and their investments upon request. See Exhibit B at ¶¶ 76-77, 89. This was a precondition to investing in KF. See id. at ¶ 69.
KF’s investors were accurately and truthfully informed that: (1) all of
their KF investments would be fully invested in U.S.-listed securities and
hedged so that they could never lose more than 10% of their value (in many
cases less); (2) they could borrow through Lendacy up to 70% of the value of
their investments at a reduced rate without interfering with their investments’
ability to generate income; and (3) even if every one of KF’s investors borrowed
70% of the value of their investments and refused to repay their loan and the
stock market collapsed, Kinetic Funds would still have sufficient assets to repay all of the investors their investments. See id. at ¶¶ 134-135, 139, 151-154.
Plaintiff has not provided any support (other than its say-so) that, based
on these facts, it would be “material” to a reasonable investor in the KF

110

See Carvelli v. Ocwen Fin. Corp., 934 F.3d 1307, 1317 (11th Cir. 2019).
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investors’ shoes to know that Defendant and two of his entities obtained secured loans from Lendacy or that Defendant was able to offer the Lendacy
loans by using margin at negligible cost and no additional risk. At a minimum,
there is a genuine dispute whether such additional information would be material to a reasonable person in the KF investors’ shoes.
C.

Plaintiff Has Not Established the Existence of the Alleged
Misappropriations

The support proffered by Plaintiff also does not establish the following
“facts,” which are the basis of Plaintiff’s misappropriation allegations:
1. Defendant misappropriated at least $6.3 million of investor
funds — to the contrary, the evidence establishes Defendant did not receive any investor funds, see supra Nos. 104116, 118-121;
2. Defendant invested investor assets in Zephyr — to the contrary, the evidence establishes Defendant did not invest investor assets in Zephyr, see supra No. 88; and
3. Defendant controlled the relevant bank accounts, brokerage account and investment decision or Kinetic Funds and
the relevant entities — to the contrary, the evidence establishes Defendant did not control any of those things, see supra Nos. 2-13, 15, 17-26, 99-103.

At a minimum, there is a genuine dispute regarding these purported facts upon
which Plaintiff’s Motion is predicated.
D.

Plaintiff Has Not Established the Misrepresentations,
Omissions, and Misappropriations Were Made “In Connection With” Securities Transactions

As a matter of law, a misrepresentation, omission, or misappropriation
is not actionable under the Securities Act or the Exchange Act unless it is made
Page 25 of 35
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“in connection with” an offer, purchase, or sale of securities. 111
If Defendant were to shout out to any empty canyon (or whisper under
his breath in the shower) that KF would invest only in Spanish bonds and KF
did not invest in Spanish bonds, that would not be actionable because no one
would have heard it — and, thus, the statement would not been made “in connection with” a securities transaction. Likewise, if Defendant were to falsely
say to the clerk in a convenience store that KF would invest only in Spanish
bonds, that too would not be actionable — unless the clerk was at that moment
considering making an investment in KF.
It is for this reason that the law requires Plaintiff to specifically plead
and prove: (1) what misrepresentations or omissions were made; (2) by whom
and to whom they were made; (3) when they were made; and (4) where and
how they were made — so that Defendant and the trier of fact can determine
whether the misrepresentations and omissions are, in fact, actionable. 112
Plaintiff asserts generally that Defendant made alleged misrepresentations and omissions “to investors,” but Plaintiff has not identified a specific
investor to whom they were actually made, nor a specific date on which they
were made, nor how they were communicated to their purported audiences
(e.g., at an in-person meeting, by phone, etc.).
See 15 U.S.C. § 77q(a); 15 U.S.C. § 78j(b); 17 C.F.R. § 240.10b-5.
See Carvelli v. Ocwen Fin. Corp., 934 F.3d 1307, 1318 (11th Cir. 2019); SEC v. Roanoke
Tech. Corp., 2006 WL 3813755, at *3 (M.D. Fla. Dec. 26, 2006).
111
112
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Plaintiff has identified record evidence of only nine specific emails that
provide all of the requisite information. See Plaintiff’s Exhibits 3, 15, 19, 33,
34, 36-38, 58. Six of those emails were not sent by Defendant, however, and
therefore do not establish that Defendant made the alleged misrepresentations
and omissions contained in them. See Plaintiff’s Exhibits 19, 33, 36-38, 58. The
other three emails were sent by Defendant, but they were sent to agents of
Consultiva Wealth Management, Corp., see Plaintiff’s Exhibit 15 and 19, and
Lendacy, see Plaintiff’s Exhibit 35 — neither of which was a KF investor. See
Exhibit B at ¶¶ 62-63, 215-218. As such, Plaintiff has not established Defendant made any actionable misrepresentations or omissions.
Even if a general assertion that misrepresentations and omissions were
made “to investors” was sufficient (it is not), because Plaintiff has not specifically identified when those misrepresentations and omission were made, it is
impossible to know if they were made “in connection with” the offer, purchase,
or sale of securities. For example, it is possible they were made three months
after the investors had already invested or one year before they had even begun
thinking of making an investment.
Similarly, although Plaintiff has identified fives lines of credit that it
claims are “misappropriations,” Plaintiff has not identified a specific securities
transaction that the alleged misappropriations are “in connection with.” Indeed, according to the Complaint, all of the alleged misappropriations occurred
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after the KF investors had already invested in KF. [D.E. 1 at ¶ 32] Nor has
Plaintiff identified a security that was bought or sold to facilitate any of the
alleged misappropriations.
At a minimum, there is a genuine dispute whether the misrepresentations, omissions, and misappropriations upon which Plaintiff’s Motion is based
were made “in connection with” the offer, purchase, or sale of securities.
E.

Plaintiff Has Not Established the Misrepresentations and
Omissions Were Made By Means of Interstate Commerce or
the Mails

Under the Securities Act and the Exchange Act, a misrepresentation or
omission is not actionable unless it is made by the use of any means or instrumentality of interstate commerce or of the mails. 113
Because Plaintiff’s general allegations of misrepresentation and omissions made “to investors” do not identify a specific investor to whom they were
made, nor a specific date on which they were made, nor how they were communicated to their purported audiences (e.g., at an in-person meeting, by phone,
etc.), it is impossible know if — much less establish the absence of a genuine
dispute that — those misrepresentations and omissions were made by means
of interstate commerce and or the mails.

113

See 15 U.S.C. § 77q(a); 15 U.S.C. § 78j(b); 17 C.F.R. § 240.10b-5.
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Plaintiff has identified record evidence of three emails sent by Defendant
that could possibly satisfy the “interstate commerce or the mails” requirement;
however, as noted above, none of those emails were sent to investors. See Plaintiff’s Exhibit 15, 19, 35. Plaintiff has also identified alleged misrepresentations
and omissions made to Wilmer Gonzalez Vargas; however, Mr. Vargas specifically alleges those misrepresentations and omissions were made at an in-person meeting and therefore did not involve “interstate commerce or the emails.”
See Plaintiff’s Exhibit 41 at ¶¶ 6-9. In addition, Mr. Vargas’ statement is contradicted by Carla Mendez’s testimony that Defendant was not at the meeting
Mr. Vargas references. See Exhibit C at 23:8-25:13, 27:22-28:5.
At a minimum, there is a genuine dispute whether the misrepresentations and omissions upon which Plaintiff’s Motion is based were made by the
use of any means or instrumentality of interstate commerce or of the mails.
F.

Plaintiff Has Not Established Defendant Acted with Scienter or Negligence

Defendant relied on the advice and guidance of his attorneys and other
professional advisers to make sure that all materials provided to potential and
actual investors and all transactions between and among Kinetic Group, Kinetic Funds, Kinetic Partners, LF42, Lendacy, Scipio, El Morro, KIH, investors, members, shareholder, and/or himself contained all necessary disclosures
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and fully complied with all laws and regulations. See Schedule B at ¶¶ 65-69,
213-214.
Plaintiff’s has not disputed these facts nor established that Defendant’s
professional advisers were knowingly acting in concert with Defendant’s alleged scheme to defraud (they were not). As such, Plaintiff has not established
Defendant acted scienter. Nor has Plaintiff’s established that Defendant acted
negligently when he relied on his attorneys and other professional advisers for
advice and guidance. At a minimum, there is a genuine dispute as to whether
Defendant acted with scienter or negligently.
II.

Plaintiff Has Not Established the Absence of a Genuine Dispute
Regarding the Predicate Facts of Its Advisers Act Claims
A.

Defendant is Not an “Investment Adviser”

To prevail on its Advisers Act claims, Plaintiff must prove Defendant was
an “investment adviser,” which is defined as “any person who, for compensation, engages in the business of advising others, either directly or through publications or writings, as to the value of securities or as to the advisability of
investing in, purchasing, or selling securities . . . .” 114
Crucially, the undisputed record evidence establishes that Defendant did
not engage in the business of advising others as to the value of securities or as
to the advisability of investing in, purchasing, or selling securities; nor did
See 15 U.S.C.§ 80b-6(1),(2),(4); 17 C.F.R. § 275.206(4)-8(a)(1),(2); see 15 U.S.C. § 80b2(a)(11).

114
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Defendant receive any compensation advising others as to the value of securities or as to the advisability of investing in, purchasing, or selling securities.
See Exhibit B at ¶¶ 219-223. As such, Defendant was not an “investment adviser” as that term is defined for purposes of the Advisers Act.
Plaintiff attempts to side-step these fatal facts by asserting that the KG
is the investment adviser of KF, Defendant carried out KG’s responsibilities as
investment adviser, and Defendant received through KG a 1% management
fee for managing KF; however, the support proffered by Plaintiff does not establish these facts. See supra Nos. 2-16, 47-56, 70-71, 74, 77, 79-82, 97, 99-102.
At a minimum, there is a genuine dispute as to whether Defendant was an
investment adviser.
B.

Plaintiff Has Not Established the Alleged Misrepresentations, Omissions, and Misappropriations

For the reasons set forth above, the support proffered by Plaintiff does
not establish the following “facts,” which are the basis of Plaintiff’s misrepresentation, omission, and misappropriation allegations:
1. Defendant misappropriated investor funds to make loans
to himself and others, to fund his other business ventures
and to cover operating costs — to the contrary, the evidence
establishes no investor funds were loaned to Defendant or
others or used to fund Defendant’s business ventures, see
supra Nos. 88, 104-116, 118-123;
2. Defendant diverted investor funds to Lendacy and had
Lendacy make unsecured loans funded with KFYield assets to himself, and also directed KF to pay fees to Silexx
— to the contrary, the evidence establishes that: (1) no investor funds were transferred to Lendacy, loaned to
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Defendant, or paid to Silexx: and (2) Defendant’s loans
were secured, see supra Nos. 60-61, 63-64, 85-87, 133-135;
and
3. Defendant diverted a substantial portion of KFYield assets
to Lendacy, which proceeded to make loans to Defendant,
his entities and other investors — to the contrary, the evidence establishes no KYField assets were transferred to
Lendacy or loaned to Defendant, his entities or other investors, see supra Nos. 60-64, 74, 104-116, 118-123.

At a minimum, there is a genuine dispute regarding these purported facts
upon which Plaintiff’s Motion is predicated.
C.

Plaintiff Has Not Established the Misrepresentations,
Omissions, and Misappropriations Were Made “In Connection With” Securities Transactions, by Means of Interstate
Commerce or the Mails, and With Scienter or Negligence

For the reasons discussed above, Plaintiff has not established that the
alleged misrepresentations, omissions, and misappropriations upon which its
Advisers Act claims are based were made “in connection with” the offer, purchase, or sale of securities; 115 by the use of any means or instrumentality of
interstate commerce or of the mails; 116 or with scienter or negligence. At a minimum, there is a genuine dispute that they were so made.
D.

Plaintiff Has Not Established Plaintiff Aided and Abetted
Violations of the Advisers Act

In its Motion, Plaintiff conflates Defendant and KG and now takes the
position that if Defendant did not make the alleged misrepresentations and
omissions in his personal capacity and cannot be held directly liable for them,
115
116

See 15 U.S.C.§ 80b-6; 17 C.F.R. § 275.206(4)-8(a).
See 15 U.S.C.§ 80b-6; 17 C.F.R. § 275.206(4)-8(a).
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then he did so in his corporate capacity on behalf of KG and thus can be held
liable for aiding and abetting KG. 117
Fatally, however, Plaintiff has not presented any evidence that Defendant was acting on KG’s behalf when he made the alleged misrepresentations
and omissions, much less established there is no genuine dispute about this
purported “fact.” See supra Nos. 2, 10-13, 27, 40, 42, 47-51, 60-64, 72-74, 85-89,
97, 99-116, 118-123.
More importantly, as discussed above, the evidence proffered by Plaintiff
does not establish the predicate facts necessary to prove a primary violation of
the Advisers Act by KG — nor that Defendant substantially assisted KG’s primary violation of the Advisers Act — much less that there is no genuine dispute
regarding those “facts.” See supra Nos. 2, 10-13, 27, 40, 42, 47-51, 60-64, 72-74,
85-89, 97, 99-116, 118-123.
Finally, Plaintiff has expressly alleged that Defendant (not KG) made
the alleged misappropriations. [D.E. 1 at ¶¶ 32-37]. As a matter of law and
Plaintiff does not allege Defendant acted on KG’s behalf in its Complaint. Rather, Plaintiff
alleges that Defendant and KG each acted (but not that they did so on the other’s behalf)
when they made the alleged misrepresentations and omissions and that Defendant acted on
his own behalf (no mention is made of KG) when he made the alleged misappropriations.
[D.E. 1 at ¶¶ 28-31, 32-37, 40] Plaintiff cannot amend his Complaint now, and this argument
should be denied. See Gilmour v. Gates, McDonald & Co., 382 F.3d 1312, 1315 (11th Cir. 2004
(“At the summary judgment stage, the proper procedure for plaintiffs to assert a new claim
is to amend the complaint in accordance with Fed.R.Civ.P. 15(a).”); Manning v. St. Petersburg
Kennel Club, Inc., 2015 WL 477364, at *5 (M.D. Fla. Feb. 5, 2015) (holding Plaintiff may not
amend claim via opposition to summary judgment motion); Petty v. United Plating, Inc., 2012
WL 2047532, *9 (N.D. Ala. May 31, 2012) (“[A] plaintiff cannot assert for the first time at the
summary judgment stage a claim for relief that was not plead in his complaint.).
117
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common sense, Plaintiff cannot aid and abet his own primary wrongdoing and
summary judgment must denied as to those claims.
III.

Plaintiff Has Not Negated Defendant’s Affirmative Defenses
Defendant has asserted 13 affirmative defenses including, among others,

statute of limitations (First Affirmative Defense); 118 and good faith reliance on
advice of expert professionals (Second Affirmative Defense), statements made
in good faith (Fourth Affirmative Defense), lack of scienter (Fifth Affirmative
Defense), no fraudulent conduct (Sixth Affirmative Defense), compliance with
laws (Eighth Affirmative Defenses), and no duty to disclose (Thirteen Affirmative Defense). 119 [D.E. 56 at 16-20]. Plaintiff has not addressed any of Defendant’s affirmative defenses, much less disproved them by evidence or established they are legally insufficient or that there is a genuine issue of material
fact regarding any of them. Accordingly, Plaintiff’s Motion must be denied. 120
According to the Complaint, the relevant time period began in 2012. [D.E. at ¶ 18]. The
Complaint was file on February 20, 2020, however, and Plaintiff’s claims are governed by a
five-year statute of limitations. See 28 U.S.C. § 2462. Accordingly, any misrepresentations
and omissions made before February 20, 2020 are time-barred.
119 As discussed above, Defendant relied on the advice and guidance of his attorneys and other
professional advisers to ensure that: (1) all materials provided to investors complied with all
applicable laws and regulations and properly and adequately made all necessary disclosures;
and (2) all transactions between and among Kinetic Group, Kinetic Funds, Kinetic Partners,
LF42, Lendacy, Scipio, El Morro, KIH, investors, members, shareholder, and/or himself fully
complied with all laws and regulations. See Schedule B at ¶¶ 65-69, 213-214.
120 See Pacific Emp’rs Ins. Co. v. Wausau Bus. Ins. Co., 508 F. Supp.2d 1167, 1180 (M.D. Fla.
2009) (“[I]n order for Plaintiffs to obtain summary judgment they must either disprove the
affirmative defenses raised by evidence or establish the legal insufficiency of the defenses.);
see also High Bid, LLC v. Everett, 2012 WL 12903788, at *1 (N.D. Fla. Nov. 30, 2012) (“In
order to succeed on summary judgment, Plaintiff had to negate all of the affirmative defenses
pled, and it did not do so.”); Lewis Commc’ns, Inc. v. Zohouri Seagrove, L.P., 2007 WL
2688521, at *5 n.14 (N.D. Fla. Sept. 11, 2007) (“[W]here a defendant pleads an affirmative
118
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CONCLUSION
For all of the reasons discussed above, Plaintiff’s Motion for Summary
Judgment should be denied in its entirety.
Respectfully Submitted,
By: /s/ Timothy W. Schulz
Timothy W. Schulz, Esq., FBN 073024
TIMOTHY W. SCHULZ, P.A.
224 Datura Street, Suite 815
West Palm Beach, Florida 33401
Telephone: (561) 659-1167
Facsimile: (561) 659-1168
Email: schulzt@twslegal.com
Email: e-service@twslegal.com
Co-Trial Counsel for Defendant

By: /s/ Jon A. Jacobson
Jon A. Jacobson, Esq., FBN 155748
JACOBSON LAW P.A.
224 Datura St., Suite 812
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defense and plaintiff does not, by affidavit or other sworn evidence, negate or deny that defense, plaintiff is not entitled to summary judgment.”).
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Plaintiff’s “Undisputed” Material Facts
Key
BMO = BMO Harris Bank, N.A.
Consultiva = Consultiva Wealth Management, Corp.
El Morro = Relief Defendant El Morro Financial Group, LLC
IB = Interactive Brokers, LLC
ISX = ISX, LLC
KF = Relief Defendant Kinetic Funds I, LLC
KG = Defendant Kinetic Investment Group, LLC
KIH = KIH, Inc. f/k/a Kinetic International, LLC

2

KP = Kinetic Partners, LLC
Lendacy = Relief Defendant KCL Services, LLC d/b/a Lendacy
LF42 = Relief Defendant LF42, LLC
MW = Defendant Michael Scott Williams
Plaintiff = Plaintiff Securities and Exchange Commission
Scipio = Relief Defendant Scipio, LLC
Silexx = Silexx Financial Systems, LLC

Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute

There is a Genuine Dispute Regarding Plaintiff’s Facts

Williams is the managing
member of Kinetic Group .
...

Ex. 1, Michael Williams Decl. (“MW
Decl.”) at ¶ 3; Ex. 2,
SEC-BMO-P
0000481-0000484

Disputed

• Ex. 1 establishes MW’s status only on 3/4/20
— not that MW is presently KG’s managing
member

MW is not presently the managing
member of KG

• Ex. 2 establishes MW status only on 6/8/17 —
not that MW is presently KG’s managing
member

• Declaration of Michael Scott Williams dated 4/12/21 (hereinafter
“Exhibit B”) at ¶¶ 5,7
• D.E. 34 at ¶¶ 2, 4-6
• D.E. 200 at n.1

3

Williams is the managing
member of . . . Kinetic
Funds . . . .

Ex. 1, MW Decl. at ¶
3; Ex. 3, SEC-Consultiva-E-0061310
and 0061271

Disputed

• Ex. 1 establishes MW’s status only on 3/4/20 MW is not presently the managing
— not that he is presently KF’s managing member of KF
member
• Exhibit B at ¶¶ 28, 36
• Ex. 3 establishes only that: (1) MW sent an
• D.E. 34 at ¶¶ 2, 4-6
email on 3/10/16 with a signature block that
identified him as “Managing Member” (but
• D.E. 200 at n.1
not of KF); (2) an unsigned, undated blank
agreement contains a statement that MW is the
managing member of KF; and (3) a document
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute

There is a Genuine Dispute Regarding Plaintiff’s Facts

prepared for MW’s signature (but not signed
by MW) contains a statement that MW was
the managing member of KF on 5/10/12 —
not that MW is presently KF’s managing
member

4

Williams is the managing
member of . . . Lendacy . .
..

Ex. 4, Lendacy corporate filing; Ex. 1,
MW Decl. at ¶ 3; Ex.
5,
SEC-BMO-P
0001407-0001409,
0000004-0000010

Disputed

• Ex. 1 establishes MW’s status only on 3/4/20
— not that MW is presently Lendacy’s managing member
• Ex. 4 establish MW’s status on 2/26/14,
4/27/15, 3/30/16 — not that MW is presently
Lendacy’s managing member

MW is not presently the managing
member of Lendacy
• Exhibit B at ¶¶ 19, 24
• D.E. 34 at ¶¶ 2, 4-6
• D.E. 200 at n.1

• Ex. 5 establishes MW status only on 2/28/13
and 10/7/14 — not that MW is presently
Lendacy’s managing member
5

6

Williams is the managing
member of . . . LF42 . . . .

Williams is . . . the president of Scipio . . . .

Ex. 1, MW Decl. at
¶¶ 3, 40; Ex. 6, SECBMO-P 00008030000809

Ex. 1, MW Decl. at ¶
3; Ex. 7, Certificate
of Formation for
Scipio

Disputed

• Ex. 1 establishes MW’s status only on 3/4/20
— not that MW is presently LF42’s managing
member
• Ex. 6 establishes MW’s status only on 1/15/23
or an unspecified day in April 2012 (the document is conflicting) — not that MW is presently Lendacy’s managing member

Disputed

• Ex. 1 establishes MW’s status only on 3/4/20
— not that MW is presently Scipio’s president
• Ex. 7 establishes MW’s status only on 3/16/16
— not that MW is presently Scipio’s president

MW is not presently the managing
member of LF42
• Exhibit B at ¶¶ 14, 17
• D.E. 34 at ¶¶ 2, 4-6
• D.E. 200 at n.1
MW is not presently the president of
Scipio
• Exhibit B at ¶¶ 41, 44
• D.E. 34 at ¶¶ 2, 4-6
• D.E. 200 at n.1
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7

8

9

Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute

There is a Genuine Dispute Regarding Plaintiff’s Facts

Williams is . . . the president of . . . El Morro . . . .

Ex. 1, MW Decl. at ¶
3; Ex. 8, Certificate
of Formation for El
Morro

Disputed

• Ex. 1 establishes MW’s status only on 3/4/20
— not that MW is presently El Morro’s president

MW is not presently the president of El
Morro

Williams is . . . a shareholder of KIH.

Williams is also the managing member of Kinetic Partners, LLC, which in turn is
a managing member of Kinetic Funds.

Ex. 1, MW Decl. at ¶
3; Ex. 9, Unanimous
Written Consent of
the Board of Directors of KIH

Ex. 10, SEC-BMOP0001198-0001204;
Ex. 3 SEC-Consultiva-E-0061304

• Ex. 8 establishes MW’s status only on 3/16/16
— not that MW is presently El Morro’s president
Disputed

• Ex. 1 establishes only that MW was a shareholder of KIH on 3/4/20 — not that MW is
presently a shareholder of KIH
• Ex. 9 establishes on that MW became a shareholder of KIH after an unspecified date — not
that MW is presently a shareholder of KIH

Disputed

• Ex. 3 establishes only that KP was a Class A
member of KF on 5/10/12 — not that KP was
a managing member of KF on 5/10/12 or that
KP is presently the managing member of KF
• SEC-Consultiva-E-0061304 (which Plaintiff does not cite) establishes that MW was
the managing member of KF on 5/10/12 but
it does not establish whether he is presently
the managing member of KF
• Ex. 10 establishes only that MW was either a
manager or a duly authorized member of KP
on 1/15/13 — not that MW is presently the
managing member of KP

10

At all relevant times, Williams had an ownership interest in, controlled, and exercised ultimate authority
over Kinetic Group, Kinetic

See supra n. 2-8; see
also Ex. 11, MW’s
Responses to Requests for Admission (“RFAs”) at

Disputed

• Fns. 2-8 only establish MW’s status with respect to KG, KF, Lendacy, LF42, Scipio, El
Morro, and KIH on various specific dates —
not that MW had an ownership interest in,
controlled, and exercised ultimate authority
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• Exhibit B at ¶¶ 46, 49
• D.E. 34 at ¶¶ 2, 4-6
• D.E. 200 at n.1
MW is not presently a shareholder of
KIH; KIH no longer exists
• Exhibit B at ¶¶ 51-52
• D.E. 34 at ¶¶ 2, 4-6
• D.E. 200 at n.1
MW is not presently the managing
member of KP
• Exhibit B at ¶ 10
KP is not presently the managing member of KF
• Exhibit B at ¶¶ 30, 36
• D.E. 34 at ¶¶ 2, 4-6
• D.E. 200 at n.1

MW did not have an ownership interest
in, control, and exercise ultimate authority over KG, KF, Lendacy, LF42,
Scipio, El Morro and KIH at all relevant times
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11

Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Funds, Lendacy, LF42,
Scipio, El Morro and KIH.

Nos. 1-2, 4, 6-7 (Kinetic Group, El
Morro,
Kinetic
Funds, LF42 and
Scipio); Ex. 12, MW
Tr. at 49:14-52:5;
52:9-53:2 (RFAs);
145:16-24, 221:24222:6, 224:24-225:7,
229:16-230:2,
233:24-234:7
(Lendacy), 256:25257:9
(KIH),
363:12-14
(El
Morro)

Kinetic Group, formerly
known as Kinetic Management Group, LLC, is a private
Florida
limited

Ex. 13, Kinetic
Group corporate filing; Ex. 12, MW at
61:2-16

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute
over those entities “at all relevant times”
(which is not defined)

There is a Genuine Dispute Regarding Plaintiff’s Facts
• Exhibit B at ¶¶ 6, 16, 23, 35, 43,
48, 53

• Ex. 11 establishes only that MW controlled
KG, El Morro, KF, LF42, and Scipio at some
unidentified time in the past — not that MW
had such control “at all relevant times”
• Ex. 12 establishes only that: (1) MW’s answers to Plaintiff’s Request for Admissions
(Fns. 2-8) are correct (49:14-52:5); (2) it is
MW’s signature on his Declaration dated
3/4/20 (52:9-53:2); (3) MW was once a majority owner of Lendacy (145:16-24); (4) MW
once owned 50%-60% of Lendacy (221:24222:6); (5) originally Cliff could hire/fire
Lendacy employees and later MW could do so
(224:24-225:7); (6) MW had authority over
Lendacy’s marketing materials before Kelly
Locke took over (229:16-230:2); (7) Tom and
MW could remove Kelly Locke as president
of Lendacy (233:24-234:7); (8) MW’s signature is on a document (which has not been
made part of the record in this case) evidencing MW was either a manger or an authorized
member of Lendacy on 4/26/17 (256:25257:9); and (9) MW controlled El Morro on
2/10/21 (363:12-14) — not that MW had an
ownership interest in, controlled, and exercised ultimate authority over KF, KF,
Lendacy, LF42, Scipio, El Morro and KIH at
“all relevant times”
Disputed

• Ex. 12 establishes that MW’s attorneys — not
MW — formed KG

KG was formed by MW’s attorneys
• Exhibit B at ¶ 4
• Ex. 12 at 61:5-16
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

liability company formed
by Williams.
12

Kinetic Group manages Kinetic Funds, a private
pooled investment fund . . .
.

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute

There is a Genuine Dispute Regarding Plaintiff’s Facts

• Ex. 13 establishes only that MW filed KG’s
Articles of Organization in Florida — not that
MW “formed” KG
Id.; Ex. 14 Form D;
Ex. 15, SEC-Consultiva-E-0059619; Ex.
16, Kelly Locke Tr.
at 26:24-27:8; Ex.
12, MW at 60:7-22

Disputed

• Ex. 12 establishes only that KG managed KF
on 2/10/21 — not that KG presently manages
KF
• Ex. 14 establishes only that KF is a pooled investment fund — not that KF is a “private”
pooled investment fund (notably, “private equity fund” is not checked on p. 2 of Ex. 14)

KG does not presently manage KF
• Exhibit B at ¶ 33
• D.E. 34 at ¶¶ 2, 4-6
• D.E. 200 at n.1

• Ex. 15 establishes only that a Bloomberg report exists which contains a statement that: (1)
KF is an open-end fund (but not a private
pooled investment); and (2) KG was KF’s
management company on 1/29/16 — not that
KG presently manages KF
• Ex. 16 establishes only that KG was the managing entity for KF on 9/19/19 and at some
time in the undefined past — not that KG presently manages KF
• This Undisputed Fact No. 12 (stating that KG
presently manages KF) is contradicted by
Plaintiff’s Undisputed Fact No. 15 (stating
that MW presently manages KF)
13

Kinetic Group . . . charges
Kinetic Funds a 1% management fee.

Ex. 3, SEC-Consultiva-E-0061263 and
0061268; Ex. 16,
Locke at 186:17-20

Disputed

• Ex. 3 establishes only that KF was charged a
1% management fee in the past — not that KG
charged KF a 1% management fee or that KG
presently charges KF a 1% management fee
• Ex. 13 establishes only that KG charged KF a
1% management fee in the past — not that KG
presently charges KF a 1% management fee
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KG does not presently charge KF a 1%
management fee
• Exhibit B at ¶ 34
• D.E. 34 at ¶¶ 2, 4-6
• D.E. 200 at n.1
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

14

Kinetic Funds is a Delaware limited liability company . . . .

Ex. 17, Kinetic
Funds corporate filing; Ex. 14

Undisputed

15

Kinetic Funds . . . [was]
formed by Williams and
operates as a private pooled
investment fund managed
by Williams.

Id.; Ex. 11 at No. 4;
Ex. 12, MW at 53:855:17; 56:18-57:4

Disputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute

• Ex. 11 establishes only that MW controlled
KF at some time in the undefined past — not
that MW “formed” KF or that MW presently
operates KF as a private pooled investment
fund
• Ex. 12 establishes only that: (1) KF was a “private equity investment fund,” which is contradicted by Plaintiff’s Ex. 14 (“private equity
fund” is not checked on p. 2 of Ex. 14); (2)
MW’s lawyers formed KF; and (3) MW had
ultimate authority over KF but others managed KF — not that MW formed KF or that
MW presently operates KF as a private pooled
investment fund
• Ex. 14 establishes only that KF is a pooled investment fund — not that KF is a “private”
pooled investment fund (notably, “private equity fund” is not checked on p. 2 of Ex. 14)
• Ex. 17 establishes only that P. Handin filed
KF’s corporate papers in Delaware — not that
MW formed KF
• This Undisputed Fact No. 15 (stating that MW
presently manages KF) is contradicted by
Plaintiff’s Undisputed Fact No. 12 (stating
that KG presently manages KF)

16

Kinetic Funds filed a Form
D with the Commission in
October 2016 claiming an

Ex. 14

Undisputed
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There is a Genuine Dispute Regarding Plaintiff’s Facts

KF was formed by MW’s attorneys
• Exhibit B at ¶¶ 27,
• Ex. 12 at 53:17-54:19
All of KF’ investments have been liquidated and KF does not presently operate as a private pooled investment
fund
• Exhibit B at ¶¶ 37-39
• D.E. 60 at 63-64
• D.E. 111 at 21
MW does not presently manage KF
• Exhibit B at ¶¶ 29, 36
• D.E. 34 at ¶¶ 2, 4-6
• D.E. 200 at n.1
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute

There is a Genuine Dispute Regarding Plaintiff’s Facts

Ex. 4; Ex. 19, E-mail
enclosing Lendacy
brochure, etc., at pp.
3-4

Disputed

• Ex. 4 establish only that MW: (1) filed
Lendacy’s Articles of Organization in Florida;
and (2) was a managing member of Lendacy
2/26/14, 4/27/15, 3/30/16 — not that MW
formed Lendacy or that Lendacy is presently
in the business of providing lines of credit to
accredited investors

Lendacy was formed by MW’s attorneys

exemption under Rule
506(c) of the Securities Act
for its pooled investment
fund interests with a first
sale date of October 2012.
17

Lendacy is a Florida limited
liability company formed
by Williams and is purportedly in the business of providing lines of credit to accredited investors.

• Ex. 19 establishes only that a brochure
emailed on 9/9/15 contained a statement that
Lendacy offered “a variety of investment opportunities” to accredited investors — not that
Lendacy is presently in the business of providing lines of credit to accredited investors
18

Between January 2015 and
September 2019, Lendacy
received
approximately
$9.1 million net of investor
assets.

Ex. 20, Crystal Ivory
(“Ivory”) Decl. at ¶
11

Disputed

• Ex. 20 is hearsay based on hearsay/unauthenticated documents
• Crystal Ivory is a CPA currently employed
by Plaintiff
• Crystal Ivory does not have any direct, personal knowledge of the underlying facts in
this case
• Crystal Ivory has not been identified as an
expert witness by any party
• Ex. 20 establishes only what the documents reviewed by Crystal Ivory appear to
reflect — not what actually transpired at
Lendacy
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• Exhibit B at ¶¶ 18
Lendacy is not presently in the business of providing lines of credit to accredited investors
• Exhibit B at ¶¶ 25-26
• D.E. 34 at ¶¶ 29-35
• D.E. 60 at 62-63
• D.E. 200 at n.1
The funds received by Lendacy were
not investor assets
• Exhibit B at ¶¶ 140-142
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute

There is a Genuine Dispute Regarding Plaintiff’s Facts

• Ex. 20 cannot be presented in a form that
would be admissible in evidence
• Putting aside its inadmissibility, Ex. 20 states
that $9.1 million “(net)” was transferred — not
that $9.1 million “net of investor assets” was
transferred nor does it establish that the funds
transferred were “investor assets”
19

Scipio is a Puerto Rico limited liability company
formed by Williams.

Ex. 7; Ex. 16, Locke
at 83:11-25

Disputed

• Ex. 7 establishes only that MW was Scipio’s
president on 3/3/16 — not that MW formed
Scipio

Scipio was formed by MW’s attorneys
• Exhibit B at ¶ 40

• Ex. 16 establishes only that Kelly Locke understood Scipio to be MW’s “personal LLC”
— not that MW formed Scipio
20

Scipio used at least
$2,755,000 of investor assets
routed
through
Lendacy to purchase a historic bank building in San
Juan, Puerto Rico

Ex. 16, Locke at
85:8-94:19; Ex. 21,
Recorded deed; Ex.
22 and 23, fund
transfers; Ex. 24,
check payments; Ex.
44

Disputed

• Ex. 16 establishes only that Kelly Lock reviewed multiple documents (which have not
been made a part of the record in this case) and
concluded that the funds Lendacy obtained
from KF’s BMO account the funds that it lent
to Scipio to purchase the bank building — not
that those funds were “investor assets”
• Ex. 21 establishes only that Scipio purchased
a property on May 4, 2018 — not that the
funds used to purchase that property were “investor assets”
• Ex. 22 and Ex. 23 establishes only that funds
were transferred from KF’s BMO account to
Lendacy’s bank account in May 2018 and the
amounts of those transfers were consistent
with the price Scipio paid for the bank building — not that those funds were “investor assets”
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The funds used by Scipio to purchase
an historic bank building in San Juan,
Puerto Rico were not investor assets
• Exhibit B at ¶¶ 140-143, 209
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute

There is a Genuine Dispute Regarding Plaintiff’s Facts

• Ex. 24 establishes only that LF42 wrote a
check in amount that was consistent with the
price Scipio paid for the bank building — not
that the funds for that check were “investor assets”
• Ex. 44 establishes only that that a ledger exists
(without any context as to who created it or
how to understand it) evidencing that funds
were transferred to Scipio to purchase a bank
building — not that those funds were “investor assets”
21

22

El Morro is a Puerto Rico
limited liability company
formed by Williams.

El Morro received at least
$565,000 of investor assets,
routed through Lendacy, to
fund general operating expenses for Williams’ various entities and to partially
fund a multi-day launch
event for KIH.

Ex. 8; Composite
Ex. 25, Certificate of
Existence, Certificate of Organization

Disputed

Ex. 20, Ivory Decl.
at ¶ 14; Ex. 26, Keli
Pufahl Tr. at 109:21111:9,
112:14113:13

Disputed

• Ex. 8 establishes only that MW was El
Morro’s president on 3/3/16 — not that MW
formed El Morro
• Ex. 25 establishes only that MW was El
Morro’s president on 3/3/16 — not that MW
formed El Morro
• Ex. 20 is hearsay based on hearsay/unauthenticated documents
• Crystal Ivory is a CPA currently employed
by Plaintiff
• Crystal Ivory does not have any direct, personal knowledge of the underlying facts in
this case
• Crystal Ivory has not been identified as an
expert witness by any party
• Ex. 20 establishes only what the documents reviewed by Crystal Ivory appear to
reflect — not what actually transpired at El
Morro, Lendacy, or KIH
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El Morro was formed by MW’s attorneys
• Exhibit B at ¶¶ 45

The funds received by El Morro were
not investor assets
• Exhibit B at ¶¶ 140-143, 209
• Ex. 12 at 200:11-15
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute

There is a Genuine Dispute Regarding Plaintiff’s Facts

• Ex. 20 cannot be presented in a form that
would be admissible in evidence
• Ex. 26 establishes only that another document
(which has not been made part of the record in
this case) reflects that funds were transferred
from Kinetic Yield to El Morro — not that
those funds were “investor assets”
23

KIH is a Puerto Rico corporation formed by Williams
as a purported Puerto Rico
licensed international financial entity.

Ex. 27, Certificate of
Formation

Undisputed

24

KIH
used
at
least
$1,380,000 of investor assets to fund its start-up
costs.

Ex. 20, Ivory Decl.
at ¶14; Ex. 25; Ex.
28, Carla Mendez
Tr. at 77:15-80:3;
94:7-96:12

Disputed

• Ex. 20 is hearsay based on hearsay/unauthenticated documents
• Crystal Ivory is a CPA currently employed
by Plaintiff
• Crystal Ivory does not have any direct, personal knowledge of the underlying facts in
this case
• Crystal Ivory has not been identified as an
expert witness by any party
• Ex. 20 establishes only what the documents reviewed by Crystal Ivory appear to
reflect — not what actually transpired at
KIH
• Ex. 20 cannot be presented in a form that
would be admissible in evidence
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The funds used by KIH were not investor assets
• Exhibit B at ¶¶ 140-143, 209
• Ex. 12 at 200:11-15
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute

There is a Genuine Dispute Regarding Plaintiff’s Facts

• Ex. 25 is a copy of El Morro’s corporate filings and irrelevant to the asserted fact regarding KIH
• Ex. 28 establishes only that another document
(which has not been made part of the record in
this case) reflects that an unidentified amount
of funds were transferred from El Morro to
KIH and $550,000 was transferred from KF to
KIH — not that any of those funds were “investor assets” or that they totaled “at least
$1,380,000”
25

26

LF42 is a Delaware limited
liability company formed
by Williams.

Ex. 29, Certificate of
Formation

Disputed

LF42 executed a credit
agreement with Lendacy
reflecting a loan for
$2,550,000, of which a substantial portion was used by
El Morro and KIH and at
least $100,000 was retained
by LF42

Ex. 20, Ivory Decl.
at ¶ 14; Ex. 30; Ex.
31; Ex. 28, Mendez
Tr. at 104:12-20

Disputed

• Ex. 29 establishes only that P. Handin signed
LF42’s Certificate of Formation — not that
MW formed LF42
• Ex. 20 is hearsay based on hearsay/unauthenticated documents
• Crystal Ivory is a CPA currently employed
by Plaintiff
• Crystal Ivory does not have any direct, personal knowledge of the underlying facts in
this case
• Crystal Ivory has not been identified as an
expert witness by any party
• Ex. 20 establishes only what the documents reviewed by Crystal Ivory appear to
reflect — not what actually transpired at
LF42, El Morro, or KIH
• Ex. 20 cannot be presented in a form that
would be admissible in evidence
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LF42 was formed by MW’s attorneys
• Exhibit B at ¶¶ 13
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute
• Ex. 28 establishes only that a promissory note
(which has not been made part of the record in
this case) stating that LF42 was lending funds
to ISX was prepared — not that El Morro,
KIH, or LF42 used any funds that LF42 obtained through a line of credit from Lendacy
or that LF42 retained $100,000 from it obtained from a line of credit with Lendacy
• Ex. 30 and Ex. 31 establish that LF42 entered
into two credit facility agreements for a
$2,000,000 and a $550,000 “credit line” (not a
loan) with Lendacy each of which was executed by MW — not that LF42 executed one
credit agreement with Lendacy for $2,550,000
loan or that LF42, El Morro, and KIH used
any funds obtained through either of these
credit lines
• Ex. 30 establishes only that MW on behalf of
LF42 signed the paperwork to obtain a
$550,000 line of credit from Lendacy — not
that LF42, El Morro, and KIH used any funds
obtained through either of these credit lines
• Ex. 31 establishes only that MW on behalf of
LF42 signed the paperwork to obtain a
$2,000,000 line of credit from Lendacy — not
that LF42, El Morro, and KIH used any funds
obtained through either of these credit lines

27

Since 2012, Williams,
through Kinetic Group, has
offered Kinetic Funds as an
investment opportunity

Ex. 14

Disputed

• Ex. 14 establishes only that on 10/1/12 KF’s
first investor was irrevocably committed to invest in KF — not that MW “offered” KF as an
investment to the investor (as opposed to the
investor approaching KF on his own and making an “unsolicited” investment in KF) or that
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute
MW has offered KF as an investment opportunity at any time since 10/1/12

28

Kinetic Funds employs four
investment
strategies
through sub-funds characterized as yield, gold,
growth, and inflation

Ex. 20, Ivory Decl.
at ¶ 10; Ex. 12, MW
at 57:5-58:1; Ex. 16,
Locke at 33:22-34:8

Disputed

• Ex. 20 is hearsay based on hearsay/unauthenticated documents
• Crystal Ivory is a CPA currently employed
by Plaintiff
• Crystal Ivory does not have any direct, personal knowledge of the underlying facts in
this case
• Crystal Ivory has not been identified as an
expert witness by any party
• Ex. 20 establishes only what the documents reviewed by Crystal Ivory appear to
reflect — not how KF actually managed its
investment strategies
• Ex. 20 cannot be presented in a form that
would be admissible in evidence
• Ex. 12 establishes only that: (1) KF employed
an income (not yield) strategy, a gold strategy,
an S&P (not growth) strategy, and an unknown strategy; and (2) the first two strategies involved “funds” — not that KF employed a yield or inflation strategy or that KF
employed any of its strategies through “subfunds”
• Ex. 16 establishes only that: (1) KF employed
a KF Yield Fund (not yield) strategy, an inflation strategy, a growth strategy, and a gold
strategy; and (2) all four strategies involved
“funds” — not that KF employed any of these
strategies through “sub-funds”
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute
• At a minimum, the differences between Ex. 12
and Ex. 16 create a genuine dispute as to what
kinds of sub-funds KF offered

29

The yield strategy, known
as KFYield, accounted for
approximately 98% of Kinetic Funds’ assets as of
January 2019.

Ex. 20, Ivory Decl.
at ¶ 10; Ex. 16,
Locke at 33:22-34:8;
Ex. 32

Disputed

• Ex. 20 is hearsay based on hearsay/unauthenticated documents
• Crystal Ivory is a CPA currently employed
by Plaintiff
• Crystal Ivory does not have any direct, personal knowledge of the underlying facts in
this case
• Crystal Ivory has not been identified as an
expert witness by any party
• Ex. 20 establishes only what the documents reviewed by Crystal Ivory appear to
reflect — not how KF actually managed its
investment strategies or for what percentage of KF’s assets KFYield accounted
• Ex. 20 cannot be presented in a form that
would be admissible in evidence
• Ex. 16 establishes only Kelly Locke understood the KF’s primary strategy was the KF
Yield Fund — not that KFYield accounted for
approximately 98% of Kinetic Funds’ assets
as of January 2019
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute
• Ex. 32 is a collection of 37 account statements
apparently generated by KG in January 2019
— but Plaintiff has not provided any explanation or context for these statements or what
they purport to evidence or how to interpret
the information contained in them or even
whether they represent statements for all of
KG’s investors or reflect all of KG’s assets

30

Williams initially offered
Kinetic Funds to his
friends, partners and associates.

Ex. 15, SEC-Consultiva-E-0059617; Ex.
12, MW at 100:20101:14

Disputed

• Ex. 12 establishes only that at some time in the
past MW solicited investors “that [MW] had
already built relationships with or [who] were
already acquainted with [MW]” (it does not
qualify the nature of those relationship) — not
that MW offered KF to “friends, or partner, or
family” or that he “initially” did so
• Ex. 15 establishes only that KFYield was “initially designed for [MW’s] personal assets,
his partner’s money, and initially close friends
and family” — not that it was initially “offered” to MW’s friends, partners, and associates

31

Over time, Williams developed marketing brochures,
websites and used referrals
to solicit additional investors.

Id.; Ex. 33, E-mail at
p. 1; Ex. 16, Locke at
174:15-175:6,
190:21-191:20,
193:21-196:8; Ex.
12, MW at 118:14119:1; 293:13-21

Disputed

• Ex. 12 establishes only that: (1) MW solicited
some investors (100:20-101:14); (2) investors
were made aware of KFYield through meetings and brochures (118:14-119:1); and (3)
some of the information in KF’s brochures appeared on KF’s website (293:13-21) — not
that MW “developed” any marketing brochures or website or that MW used referrals to
solicit investors
• Ex. 15 establishes only that KFYield was “initially designed for [MW’s] personal assets,
his partner’s money, and initially close friends
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute
and family” — not that MW developed any
marketing brochures or website or that MW
used referrals to solicit investors
• Ex. 16 establishes only that: (1) every KF investor received a KF brochure (174:15175:6); (2) Consultive referred investors to KF
(190:21-191:20); and (3) Consultive, Eliseo
Acosta, and Angelo Diaz referred investors to
KF (193:21-196:8) — not that MW developed
any marketing brochures or website or that
MW used referrals to solicit investors
• Ex. 33 establishes only that: (1) in September
2015, KG (not MW) was working with a marketing company; and (2) Kelly Locke (not
MW) used a referral to solicit an investor—
not that MW “developed” any marketing brochures or website or that MW used referrals to
solicit investors

32

Williams did not utilize a
private placement memorandum to provide disclosures to potential investors.

Ex. 12, MW at 80:715; Ex. 16, Locke at
106:21-112:11; Ex.
3, SEC-ConsultivaE-0061256

Undisputed

33

[W]illiams typically provided potential investors
with (a) a copy of the Kinetic Funds Subscription
Agreement (“Subscription
Agreement”), (b) either Exhibit “B-1” or “C-1” to the
Kinetic Funds Operating
Agreement
(“Operating
Agreement”),
which

Ex. 16, Locke at
106:21-112:11; Ex.
3 at SEC-Consultiva-E-0061256; Ex.
12, MW at 78:3-18

Disputed

• Ex. 3 establishes only that, on 3/17/16: (1) KF
used an Offering Questionnaire, Exhibit B or
C (not Exhibit B-1 or C-1), and Subscription
Agreement to “on-board” investors; and (2)
MW provided these documents to Consultiva
(not a potential investor) — not that MW “typically provided potential investors” with those
documents or with any brochures
• Ex. 12 establishes only various documents exist that describe to investors how KF operates
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

investors used to designate
the strategy they wanted to
invest in, (c) the Kinetic
Funds Offering Questionnaire (“Offering Questionnaire”), and (d) Kinetic
Funds marketing brochures.

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute
— not that MW “typically provided potential
investors” with any of those documents
• Ex. 16 establishes only that: (1) actual investors signed a Subscription Agreement and a
Questionnaire and should have been provided
an Operating Agreement; (2) marketing brochures exist; (3) after 2016, actual investors
were provided with a Subscription Agreement
and a Questionnaire; (4) after 2016, some marketing material might have been provided to
investors — not that MW “typically provided
potential investors” with Subscription Agreements, Exhibits B-1 or C-1, a Questions, or
brochures

34

Williams gave some investors a copy of the Operating
Agreement.

Ex. 16, Locke at
106:21-112:11

Disputed

• Ex. 16 establishes only that Kelly Lock believed the Operating Agreement “should have
been provided” to investors but that she did
not “recall to what extent it was given to them”
— not that MW gave any investors a copy of
the Operating Agreement

35

Exhibit C-1 was signed by
investors who did have a relationship with Lendacy.

Ex. 12, MW
138:5-139:15

Disputed

• Ex. 12 establishes only that MW “believe[d]”
(with lots of qualifications) Exhibit C-1 was
created for investors who had a relationship
with Lendacy; and based on that belief, that
Exhibit C-1 was signed by investors who had
“or would have” a relationship with Lendacy
— not that MW’s belief was correct.

36

Exhibit C-1 contains this
language: “All Funds may
include a ‘Preferred Return’ investment. This investment is in a private sector funding company that

There is a Genuine Dispute Regarding Plaintiff’s Facts

at

Ex. 3, SEC-Consultiva-E-0061266; Ex.
12, MW at 141:16142:7

Undisputed
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute

offers fixed rate preferred
interest returns . . . .” (“Preferred Return Provision”)
37

Exhibit C-1 does not identify the “preferred return investment” or the “private
sector funding company.”

Ex. 3, SEC-Consultiva-E-00612610061265; Ex. 12,
MW at 144:16145:15

Undisputed

38

Exhibit C-1 does not identify Williams as the majority owner of Lendacy.

Ex. 12, MW
145:25-146:7

Undisputed

39

Exhibit C-1 does not disclose that Williams or his
entities would receive purported loans from Lendacy.

Id. at 147:3-17

Undisputed

40

Exhibit B-1 was signed by
investors who did not have
a relationship with Lendacy.

Id. at 139:16-19

Disputed

41

Exhibit B-1 omits the Preferred Return Provision.

Ex. 3, SEC-Consultiva-E-0061261; Ex.
12, MW at 141:16143:22

Undisputed

42

Williams had ultimate authority over the contents of
the Subscription Agreement, Operating Agreement, Exhibit B-1 and

Ex. 3; Ex. 12, MW at
160:24-162:2,
164:11-17, 165:415, 126:18-127:13,
137:11-138:1,
163:18-164:6

Disputed

at

• Ex. 12 establishes only that MW “believe[d]”
(with lots of qualifications) that, once Exhibit
C-1 was created, Exhibit B-1 was signed by
investors who did not have a relationship with
Lendacy —not that MW’s belief was correct

• Ex. 3 is an email dated 3/17/16 transmitting
copies of KF’s Subscription Agreement, Operating Agreement, Exhibits B-1 and C-1, and
Questionnaire — it does not establish that
Williams had “ultimate authority” over the
contents of those documents
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Exhibit C-2 thereto, and the
Offering Questionnaire.

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute
• Ex. 12 establishes only that MW approved: (1)
the Subscription Instructions if his attorney
approved it (160:24-162:2); (2) the Operating
Agreement with his attorney’s advice (165:415); (3) Exhibit B-1 under advisement of his
attorney (126:18-127:13): (4) the contents of
Exhibit C-1 based on the recommendation of
his attorney (137:11-183:1); and (5) the Questionnaire with his attorney’s advice (163:18164:6) — not that MW had “ultimate authority” over the contents of those documents

43

In most cases, investors
signed the Subscription
Agreement and either Exhibit B-1 or C-1 to the Operating Agreement, and
completed the Offering
Questionnaire.

Ex. 16, Locke at
106:21-112:11

Disputed

• Ex. 16 establishes only that some investors
signed the Subscription Agreement, Exhibit
B-1 or C-1, and completed the Questionnaire
— not that investors signed those documents
did so “in most cases”

44

The Subscription Agreement provides that an investor “irrevocably subscribes for a membership
interest” in Kinetic Funds
and that such membership
interests are “ʻrestricted securitiesʼ as that term is defined in Rule 144 under the
[Securities Act].”

Ex. 3, SEC-Consultiva-E-0061271

Disputed

• Ex. 3 at SEC-Consultiva-E-0061271 does not
state that membership interests are “ʻrestricted
securitiesʼ as that term is defined in Rule 144
under the [Securities Act]”

45

Exhibits B-1 and C-1 to the
Kinetic Funds Operating
Agreement state that an investor agrees to invest in at
least one of the Kinetic
Funds investment strategies

Id. at SEC-Consultiva-E-0061261 and
0061266

Disputed

• Ex. 3 establishes only that the Class A member
has “full and complete discretion to make any
and all trading decisions and affect any strategies as the Class a Member shall determine”
and defines the Class A member as KP — not
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

and that Williams has “full
and complete discretion to
make any and all trading
decisions and affect any
strategies as [he] shall determine . . . .”

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute
MW has “full and complete discretion to make
any and all trading decisions and affect any
strategies as [he] shall determine”

46

It provides that KFYield focuses on “income generation” and that investors can
make principal withdrawal
requests under certain conditions, and authorizes Kinetic Group to charge an
annual 1% management
fee.

Id. at SEC-Consultiva-E-0061263 and
0061268

Disputed

• Ex. 3 establishes only that KF was charged a
1% management fee — not who charged the
1% fee or that KG was authorized to charge it

47

In 2015, Williams expanded the marketing materials in order to attract more
investors.

See, e.g., Ex. 19

Disputed

• Ex. 19 establishes only that Kelly Locke
emailed marketing materials to another person
on 9/9/15 — not that those material were “expanded” or that MW expanded them or that
they were expended “to attract more investors”

48

He arranged to have,
among other things, a description of KFYield and its
performance information,
assets under management
and holdings available on
Bloomberg.

Ex. 34, E-mail encl.
Bloomberg reports;
Ex. 16, Locke at
139:24-142:13; Ex.
12, MW at 286:1622

Disputed

• Ex. 12 establishes only that MW “decided” to
have KFYield listed on Bloomberg (an electronic financial information portal) — not that
MW was the person who “arranged” to have
KFYield listed on Bloomberg or that KFYield’s description, performance, assets, and
holdings were available on Bloomberg
• Ex. 16 establishes only that Bloomberg generated a paper report regarding KFYield based
on information provided by MW — not that
the report or its contents were available “on”
Bloomberg or that MW was the person who
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute
“arranged” to have Bloomberg prepare the paper report
• Ex. 34 establishes only that Bloomberg generated a paper report containing KFYield’s description, performance information, and the
value of its assets (but not what those specific
assets were or if they were “under management”) — not that the report or its contents
were available “on” Bloomberg or that report
identified the specific investments held by
KFYield or that MW was the person who “arranged” to have Bloomberg prepare the paper
report

49

Williams took this step in
order to make KFYield appear transparent and to give
it a measure of credibility.

Ex. 16, Locke at
113:6-16; Ex. 12,
MW at 286:16-22

Disputed

• The “step” referred to is MW arranging to
have KFYield’s information available on
Bloomberg — which is a “fact” Plaintiff has
not established, see Undisputed Fact No. 48
• Ex. 12 establishes only that MW decided to
have KFYield listed on Bloomberg because he
wanted to be able to show what KFYield’s
stockholdings and dividends were and because Bloomberg could provide some analytics — not because MW wanted to make KFYield “appear transparent and give it a measure
of credibility”
• Ex. 16 establishes only that Kelly Locke’s
“understanding” was that MW “made the decision” to have KFYield listed on Bloomberg
to make KYYield appear like a more legitimate fund — not that Kelly Locke’s understanding was correct or that MW “took this
step” in order to make KFYield appear transparent and to give it a measure of credibility
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute
• At a minimum, the differences between Ex. 12
and Ex. 16 create a genuine dispute

50

From that point on, Williams provided potential investors with Bloomberg reports about the KFYield
strategy.

Ex. 16, Locke at
142:6-13; Ex. 12,
MW at 286:7-15

Disputed

To the extent Plaintiff means to state or imply
that MW provided all potential investors with
Bloomberg reports, Plaintiff’s “evidence” does
not establish this “fact”:
• Ex. 12 establishes only that MW provided
some investors with Bloomberg reports —
not that MW provided all potential investors
with Bloomberg reports
• Ex. 16 establishes only that Bloomberg reports were provided to everyone Kelly Lock
and one or more other unidentified people
(“we”) spoke to — not that WM provided
the reports and not that the reports were provided to investors with whom Kelly Locke
and the unidentified others did not speak
(e.g., with whom they communicated by
email)

51

Williams was responsible
for the content and accuracy of the information provided to Bloomberg.

Ex. 16, Locke at
114:11-13, 140:9142:1; Ex. 35, Anadi
Guar Tr. at 266:12267:10; Ex. 36, Email from K. Locke;
Ex. 12, MW at
214:18-219:17,
287:12-21

Disputed

• Ex. 12 establishes only that: (1) MW and IB
provided information to Bloomberg; and (2)
MW had ultimate authority over the contents
of the 12/19/17 Bloomberg report — not that
MW was responsible for the content and accuracy of the information provided to Bloomberg before the reports were created
• Ex. 16 establishes only that MW provided
Bloomberg with the underlying data for its reports — not that MW was responsible for the
content and accuracy of the information provided to Bloomberg
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute
• Ex. 35 establishes only that Anadi Guar provided information to Bloomberg for its reports, including some information that MW
provided to him — not that MW was responsible for the content and accuracy of the information provided to Bloomberg
• Ex. 36 establishes only that Kelly Locke sent
an email to another person on 10/28/15 in
which she stated that the Bloomberg reports
would continue to be available — not that
MW was responsible for the content and accuracy of the information provided to Bloomberg

52

Williams also began in
2015 to market Kinetic
Funds with his other entity,
Lendacy.

Ex. 15 at SEC-Consultiva-E-0059613;
Ex. 16, Locke at
46:18-47:10, 223:3224:18; Ex. 3; Ex.
37, Email encl.
Lendacy brochure;
Ex. 38, E-mail re:
Lendacy and KFYield

Disputed

• Ex. 3 establishes only that MW sent an email
on 3/17/16 in which he stated that Exhibit C of
KF’s Operating Agreement was to be used for
“onboarding” new investors who were also
Lendacy members — not that MW “marketed” KF and Lendacy together or that he
started doing so in 2015
• Ex. 15 establishes only that MW’s biography
at the back of a KFYield report states that MW
and his team created Lendacy — not that MW
marketed KF and Lendacy together or that he
started doing so in 2015
• Ex. 16 establishes only that Kelly Lock and
one or more other unidentified people (“we”)
marketed KF and Lendacy together — not that
MW did so or that he started doing so in 2015
• Ex. 37 establishes only that Kelly Lock marketed KF and Lendacy together — not that
MW did so or that he started doing so in 2015
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute
• Ex. 38 establishes only that Kelly Lock marketed KF and Lendacy together — not that
MW did so or that he started doing so in 2015

53

Williams sometimes described Lendacy as a “real
estate lending structure”
designed to meet credit demands of accredited investors.

Ex. 39, Brochures,
SEC-Consultiva-E0064920-0064947

Disputed

• Ex. 39 establishes only that a marketing piece
exists in which Lendacy is identified as being
able to be used as a component in a real estate
lending structure — not that Lendacy itself
was described as a real estate lending structure
or that MW ever described Lendacy in that
way

54

Williams and his associate,
who later became Lendacy’s president, told prospective investors that if
they invested in KFYield
they were eligible to receive a Lendacy credit line
of up to 70% of their investment in KFYield at low interest rates.

Ex. 16, Locke at
31:4-32:3, 40:14-19,
223:3-24; Ex. 39,
SEC-Consultiva-E0064920; Ex. 12,
MW at 113:12-18;
262:8-20

Disputed

• Ex. 12 establishes only that MW told a couple
of prospective KF investors they could borrow
up to 70% of their investment in KFYield —
not that the prospective investors were told
they would be “eligible to receive a credit line
from Lendacy” or that Lendacy was ever mentioned to a prospective investor or that MW’s
associate ever made such statements to a prospective investor
• Ex. 16 establishes only that a KF investor
could receive a credit line for up to 70% of
his/her investment and that a marketing piece
stating this was prepared — not that this fact
was ever told to a prospective investor or that
the marketing piece was ever provided to a
prospective investor or that MW’s associate
ever made such statements to a prospective investor
• Ex. 39 establishes only that a marketing piece
exists which states that a KF investor could receive a Lendacy credit line of up to 70% of
his/her investment — not that this marketing
piece was ever provided to a prospective
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute
investor or that MW’s associate ever made
such statements to a prospective investor

55

They promoted case studies
with various scenarios regarding the potential use of
drawing on the credit line,
such as refinancing a home.

Ex. 39, SEC-Consultiva-E-0064942; Ex.
37 at pp. 6-9; Ex. 12,
MW at 275:5-279:5,
280:21-24

Disputed

• Ex. 12 establishes only that: (1) a marketing
piece was prepared describing scenarios regarding how a Lendacy credit line might be
used; and (2) MW conceded it was possible
that that marketing piece “might” have been
provided to prospective investors — not that
MW or his associate “promoted” those case
studies or that they ever actually showed the
marketing piece to a prospective investor
• Ex. 37 establishes only that Kelly Locke
emailed to an unidentified person a marketing
piece containing case studies regarding how a
Lendacy line of credit might be used (because
the recipient is unidentified, it is impossible to
know the reason for the email) — not that MW
or his associated “promoted” those case studies
• Ex. 39 establishes only that a marketing piece
was prepared describing scenarios regarding
how a Lendacy credit line might be used —
not that that marketing material was ever actually provided to anyone or that MW or his
associated “promoted” those scenarios

56

In 2016, Williams moved
from Florida to Puerto
Rico, opened a second office there, and began soliciting investors in Puerto
Rico to invest in Kinetic
Funds.

Ex. 16, Locke at
20:12-15, 109:2225, 110:1-8

Disputed

• Ex. 16 establishes only that: (1) Kelly Locke
and one or more other unidentified people
(“we”) moved to Puerto Rico from an unidentified location (20:12-15); and (2) Kelly Lock
got to Puerto Rico in 2016 (109:22-25 and
110:1-8) — not that MW moved from Florida
to Puerto Rico in 2016, opened a second office
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Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute
there, and began soliciting investors in Puerto
Rico to invest in Kinetic Funds

57

William ultimately raised
approximately $39 million
from at least 30 investors
located mostly in Florida
and Puerto Rico.

Ex. 1, Ivory Decl. at
¶ 10; Ex. 32

Disputed

• Ex. 20 is hearsay based on hearsay/unauthenticated documents [Plaintiff erroneously identifies Ex. 20 as Ex. 1]
• Crystal Ivory is a CPA currently employed
by Plaintiff
• Crystal Ivory does not have any direct, personal knowledge of the underlying facts in
this case
• Crystal Ivory has not been identified as an
expert witness by any party
• Ex. 20 establishes only what the documents reviewed by Crystal Ivory appear to
reflect — not how much money MW
raised from investors
• Ex. 20 cannot be presented in a form that
would be admissible in evidence
• Putting aside its inadmissibility, Ex. 20 states
only that the market value of KF’s four funds
was $39 million as of January 2019 — it does
not establish that MW raised $39 million from
at least 30 investors located mostly in Florida
and Puerto Rico
• Ex. 32 is a collection of 37 account statements
apparently generated by KF in January 2019
— but Plaintiff has not provided any explanation or context for these statements or what
they purport to evidence or how to interpret
the information contained in them or even
whether they represent statements for all of
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Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute

There is a Genuine Dispute Regarding Plaintiff’s Facts

KG’s investors or reflect all of KF’s assets. At
most, the account statements appear to identify only the current value of the investors’ investments on the dates the statements were
generated — not how much money MW raised
from the investors
58

Williams told investors that
their money would be invested in income-producing
U.S. listed financial products.

Ex. 15, SEC-Consultiva-E-00596060059607, 0059617;
Ex. 33, pp. 5-7, Ex.
39, SEC-ConsultivaE-00649320064933; Ex. 16,
Locke at 155:10156:13,
174:15175:6; Ex. 41, Decl.
of Wilmer Gonzalez
Vargas (“Vargas”) at
¶¶ 8-9; Ex. 12, MW
at 101:15-19; 102:916; 103:5-11

Undisputed

59

Exhibits B-1 and C-1 to the
Operating Agreement likewise state that Kinetic
Funds “will trade derivatives, but may also be invested in individual stocks,
components of the indices,
cash, and other exchange
listed products . . . .”

Ex. 3, SEC-Consultiva-E-0061262,
0061267

Undisputed

60

However, Williams did not
invest all investor funds in

Ex. 20, Ivory Decl.
at ¶¶ 11-14; Ex. 16,
Locke at 32:9-25;
52:3-19; Ex. 12,

Disputed

• Ex. 12 establishes only that KF employed
portfolio margin provided by IB to obtain the
funds that KF transferred to Lendacy — not
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MW invested all investor funds in
U.S.-listed financial products
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

U.S. listed financial products.

MW at 200:11201:12; 264:10-23;
267:20-268:3

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute
that MW did not invest all investor funds in
U.S.-listed financial products
• Ex. 16 establishes only that Kelly Locke testified that: (1) the only way a loan to KF’s investors could be funded was to transfer their
investment capital over to Lendacy (32:9-25);
and (2) the majority of KFYield’s funds sat in
a bank account and was used to fund
Lendacy’s loans (52:3-19) — not that MW
failed to invest all investor funds in U.S.-listed
financial products
• Ex. 20 is hearsay based on hearsay/unauthenticated documents [Plaintiff erroneously identifies Ex. 20 as Ex. 1]
• Crystal Ivory is a CPA currently employed
by Plaintiff
• Crystal Ivory does not have any direct, personal knowledge of the underlying facts in
this case
• Crystal Ivory has not been identified as an
expert witness by any party
• Ex. 20 establishes only what the documents reviewed by Crystal Ivory appear to
reflect — not that MW failed to invest all
investor funds in U.S. listed financial products
• Ex. 20 cannot be presented in a form that
would be admissible in evidence
• Putting aside its inadmissibility, Ex. 20 does
not establish that MW did not invest all investor funds in U.S. listed financial products
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There is a Genuine Dispute Regarding Plaintiff’s Facts
• Exhibit B at ¶¶ 134, 139, 151
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Plaintiff’s
Undisputed Facts
61

Since at least 2013, Williams diverted a substantial
portion of investor capital
to Lendacy, Williams’ entity.

Plaintiff’s Record
Evidence
Id.

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute

There is a Genuine Dispute Regarding Plaintiff’s Facts

Disputed

• Ex. 12 establishes only that KF employed
portfolio margin provided by IB to obtain the
funds that KF transferred to Lendacy — not
that MW diverted “a substantial portion” of
“investor capital” to Lendacy

MW never diverted any investor capital to Lendacy

• Ex. 16 establishes only that Kelly Locke testified that: (1) the only way a loan to KF’s investors could be funded was to transfer their
investment capital over to Lendacy (32:9-25);
and (2) the majority of KFYield’s funds sat in
a bank account and was used to fund
Lendacy’s loans (52:3-19) — not that MW
“diverted” “a substantial portion” of “investor
capital” to Lendacy
• Ex. 20 is hearsay based on hearsay/unauthenticated documents [Plaintiff erroneously identifies Ex. 20 as Ex. 1]
• Crystal Ivory is a CPA currently employed
by Plaintiff
• Crystal Ivory does not have any direct, personal knowledge of the underlying facts in
this case
• Crystal Ivory has not been identified as an
expert witness by any party
• Ex. 20 establishes only what the documents reviewed by Crystal Ivory appear to
reflect — not that MW failed to invest all
investor funds in U.S diverted a substantial
portion of investor capital to Lendacy
• Ex. 20 cannot be presented in a form that
would be admissible in evidence
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• Exhibit B at ¶¶ 140-142, 209
• Ex. 12 at 200:11-15
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute

There is a Genuine Dispute Regarding Plaintiff’s Facts

• Putting aside its inadmissibility, Ex. 20 does
not establish that MW diverted a substantial
portion of investor capital to Lendacy
62

Lendacy is not a U.S. listed
financial product.

Ex. 35, Guar at
292:1-293:3; Ex. 12,
MW at 158:3-5;
202:9-203:20;
310:5-7

Undisputed

63

Williams then used the investor funds diverted to
Lendacy to fund purported
loans to himself, his business entities, and others.

Ex. 42 (MW); Ex. 43
(Scipio); Ex. 30-31
(LF42); Ex. 44,
SEC-BishopJ-E
0000002, Summary
of misappropriated
funds

Disputed

Exs. 30-31

Disputed

64

Furthermore, the purported
loans to LF42, Williams’
personal LLC, did not require interest.

MW never used any investor funds diverted to Lendacy to fund loans to himself, his business entities, or others

• Exhibit B at ¶¶ 140-143, 209
• Ex. 12 at 200:11-15
Lendacy’s loans to LF42 required interest if they were not paid in fully by
12/27/19 and, in fact, LF42 paid interest on its loans
• Exhibit B at ¶¶ 198, 207

65

Williams advised investors
that KFYield was a conservative blended fund, and
that their principal would
be secure because the KFYield portfolio would be
hedged with listed options.

Ex. 39, SEC-Consultiva-E-00649320064933; Ex. 41,
Vargas at ¶¶ 8-9; Ex.
12, MW at 103:5104:2; 111:10-12;
Ex. 15, SEC-Consultiva-E-00596060059607

Undisputed

66

Written marketing materials state that Kinetic Funds

Ex. 33, p. 6; Ex. 41,
SEC-Consultiva-E-

Undisputed
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67

Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

will “maintain 90% principle [sic] protection” and
that “90% [of KFYield’s]
portfolio [is] hedged using
listed options against market volatility risk.”

0064920, 0064932;
Ex. 36, p. 6; Ex. 12,
MW at 290:2-6;
291:15-292:1; Ex.
15, SEC-ConsultivaE-0059606

However, Williams did not
hedge at least 90% of KFYield’s portfolio using listed
options.

Ex. 20, Ivory Decl.
at ¶¶ 11-14; Ex. 44

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute

There is a Genuine Dispute Regarding Plaintiff’s Facts

Disputed

• Ex. 20 is hearsay based on hearsay/unauthenticated documents

MW hedged at least 90% of KFYield’s
portfolio using listed options

• Crystal Ivory is a CPA currently employed
by Plaintiff

• Exhibit B at ¶¶ 131-133, 135

• Crystal Ivory does not have any direct, personal knowledge of the underlying facts in
this case
• Crystal Ivory has not been identified as an
expert witness by any party
• Ex. 20 establishes only what the documents reviewed by Crystal Ivory appear to
reflect — not whether 90% of KFYield’s
portfolio was hedged using listed options
• Ex. 20 cannot be presented in a form that
would be admissible in evidence
• Putting aside its inadmissibility, Ex. 20 does
not establish that MW did not hedge 90% of
KFYiel’s portfolio using listed options
68

KFYield assets diverted to
Lendacy accounted for
more than 23% of KFYield’s proceeds between
January 2015 and September 2019.

Ex. 20, Ivory Decl.
at ¶¶ 8, 11

Disputed

• Ex. 20 is hearsay based on hearsay/unauthenticated documents
• Crystal Ivory is a CPA currently employed
by Plaintiff
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KFYield assets were never diverted to
Lendacy
• Exhibit B at ¶¶ 140-142, 209
• Ex. 12 at 200:11-15
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute

There is a Genuine Dispute Regarding Plaintiff’s Facts

• Crystal Ivory does not have any direct, personal knowledge of the underlying facts in
this case
• Crystal Ivory has not been identified as an
expert witness by any party
• Ex. 20 establishes only what the documents reviewed by Crystal Ivory appear to
reflect — not whether assets transferred to
Lendacy accounted for more than 23% of
KFYield’s proceeds between January 2015
and September 2019
• Ex. 20 cannot be presented in a form that
would be admissible in evidence
• Putting aside its inadmissibility, Ex. 20 does
not establish that KFYield’s assets were transferred to Lendacy or that the total value of
such transfers accounted for more than 23% of
KFYield’s proceeds between January 2015
and September 2019
69

And, Lendacy could not be
hedged using listed options.

Ex. 35, Guar
292:1-293:3

at

Disputed

• Ex. 35 establishes only that Lendacy was not
listed on a U.S. exchange — not that Lendacy
could not be hedged using listed options.

Lendacy could be hedged using listed
options
• Exhibit B at ¶ 152
• Ex. 12 at 158:6-19

70

With respect to the Lendacy
credit line product, Williams led prospective investors to believe Lendacy had
a separate funding source
that would finance the loan
from Lendacy to the investor, and that their entire

Ex. 16, Locke at
31:4-32:3-8, 126:24127:17,
212:23213:1-8; Ex. 45,
Myrna Rivera Tr. at
51:8-52:25

Disputed

• Ex. 16 establishes only that: (1) investors were
told their funds were going to be invested in
U.S.-listed securities (but not who told them
that) (31:4-32:3-8); (2) it was made clear to
KF’s investors that all of their funds would be
invested (but not who made this clear to them)
(126:24-127:17); and (3) one investor was not
told his investment would be used to fund
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Lendacy had a separate source of funding
• Exhibit B at ¶ 144
All of the investor’s funds were invested in KFYield
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

capital would be invested in
KFYield.

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute
Lendacy loans (but not who failed to make this
disclosure) and another investor understood
100% of his funds would be invested at KF
and he would get a separate line of credit from
Lendacy (but not who led him to understand
this) (212:23-213:1-8) — not that MW “led
prospective investors to believe” Lendacy had
a separate funding source and that their entire
capital would be invested in KFYield

There is a Genuine Dispute Regarding Plaintiff’s Facts
• Exhibit B at ¶ 134, 139, 151

• Ex. 45 establishes only that Kelly Locke or another unidentified person from Lendacy led
Myrna Rivera (who is not identified as a prospective investor) to understand that Lendacy
had access to “independent” capital that was
something other than the funds invested in KF
— not that MW led Myrna Rivera (or anyone
else) to believe Lendacy had a separate funding source or that Ms. Rivera’s entire capital
would be invested in KFYield or that Myrna
Rivera was even a prospective investor (her
role is unidentified)
71

They gave investors marketing materials stating:
“[y]ou keep 100% of your
capital working, generating
dividends and interest with
the opportunity for continued appreciation.”

Ex. 39, SEC-Consultiva-E-0064938

Disputed

• Ex. 39 at SEC-Consultiva-E-0064938 establishes only that a marketing piece exists which
contains the statement that “[y]ou keep 100%
of your capital working, generating dividends
and interest with the opportunity for continued
appreciation” — not that that marketing piece
(or any other marketing piece) was ever given
to investors

72

However, Williams used
KFYield assets, not a separate funding source, to fund

Ex. 16, Locke at
32:9-25;
52:3-19;
Ex. 12, MW at
200:11-201:12;

Disputed

• Ex. 12 establishes only that: (1) IB was the
source of the funds transferred to Lendacy
(200:11-201:12); (2) Lendacy was funded using the portfolio margin offered by IB
(264:10-23); and (3) the funds transferred to
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MW did not use KFYield assets to fund
Lendacy and its loans
• Exhibit B at ¶¶ 140-142, 202
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Lendacy and its undisclosed loans.

264:10-23; 267:20268:3

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute
Lendacy were transferred from KF’s bank account (267:20-268:3) — not that “KFYield assets” were used to fund Lendacy or that MW
used KFYield assets to fund Lenacy or that
Lendacy’s loans were undisclosed
• Ex. 16 establishes only that “investor capital”
was used (but not by whom) to fund Lendacy
— not that “KFYield assets” were used to
fund Lendacy or that MW used either investor
capital or KFYield assets to fund Lendacy or
that Lendacy’s loans were undisclosed

73

Most investors, such as
CFSE, ACCA, FMB 1,
LLC, EHRET, Inc. PreNeed, Puerto Rico Community Foundation, Sacred
Heart University, SPMT,
LLC, and Plan de Pensiones Ministerial, Inc.,
were not told KFYield assets were used to fund their
or others’ Lendacy loans.

Ex. 16, Locke at
32:9-25;
52:3-19;
Ex. 45, Rivera Tr. at
51:8-52:25;
87:589:4; Ex. 41, Vargas
Decl. at ¶¶ 14-16

Disputed

• Ex. 16 establishes only that “it was not [Kelly
Locke’s] understanding that any of the investors were aware that they were being lent the
own capital back” — not that Kelly Locke’s
non-understanding was correct or that “most
investors” were not told “KFYield assets”
were used to fund Lendacy loans.
• Ex. 41 establishes only that Plan de Pensiones
Ministerial, Inc. (“PdPM”) was not told that
the money PdPM invested in KF could be
used to fund Lendacy loans — not that PdPM
was not told that “KFYield assets” could be
used to fund Lendacy loans or that “most investors” were not told “KFYield assets” were
used to fund Lendacy loans
• Ex. 45 establishes only that Myrna Rivera
(who is not identified as an investor) was not
told that the money investors invested in KF
could be used to fund Lendacy loans — not
that Myrna River was an investor KF (from
the excerpted transcript it appears she was a
broker with her own clients who invested in
KF, which is what she was) or that “most
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There is a Genuine Dispute Regarding Plaintiff’s Facts
• Ex. 12 at 200:11-15
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute

There is a Genuine Dispute Regarding Plaintiff’s Facts

investors” were not told “KFYield assets”
were used to fund Lendacy loans
74

Williams touted the liquidity of KFYield assets.

Ex. 41, Vargas Decl.
at ¶¶ 8-9; Ex. 15,
SEC-Consultiva-E0059606-0059607

Disputed

• Ex. 15 establishes only that MW sent an email
on 2/18/16 which included as an attachment a
KFYield “report” which stated matter-offactly on page 3 of 10 “our funds can distribute liquidity” and “KFYIELD offers[] liquidity” and on page 4 of 10 “Liquidity and volume of products are in the top 20% of all listed
securities. Analysis of these listed products reflect a very high liquidity factor . . . ,” “The
Portfolio contains[] liquid stocks . . . ,” and
“The products are all in the listed market and
liquid . . . .” — not that MW “touted” KFYield’s liquidity.
• Ex. 41 establishes only that MW “explained”
(in the original Spanish: “explicó”) that KFYield has liquidity — not that MW “touted”
KFyield’s liquidity or highlighted it or
stressed its importance or value

75

Written brochures claim:
“Your money is always
available . . . The fund’s positions are hedged out to 90
days, so with a 30 day written notice prior to the quarter end, the fund can redeem 100% principal without penalties.”

Ex. 15, SEC-Consultiva-E-0059617

Undisputed

76

KFYield’s investment in
Lendacy, the assets of
which were unsecured
loans
primarily
to

See, e.g., Ex. 30-31,
42-43

Disputed

• Ex. 30 establishes that LF42’s $550,000 line
of credit was secured by collateral, see § 3(a)
(fine print below “550,000”) — and it does not
establish how much, if anything, was drawn
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Lendacy’s loans to MW and his entities
were secured
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Williams, significantly limited its ability to honor redemption requests to all investors equitably.

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute
on this credit line or that the funds transferred
to Lendacy: (1) were “primarily” used to fund
loans to MW; or (2) limited KF’s ability to
honor redemption requests equitably
• Ex. 31 establishes that LF42’s $2,000,000 line
of credit was secured by collateral, see § 3(a)
(fine print below “2,000,000”) — and it does
not establish how much, if anything, was
drawn on this credit line or that the funds
transferred to Lendacy: (1) were “primarily”
used to fund loans to MW or (2) limited KF’s
ability to honor redemption requests equitably

There is a Genuine Dispute Regarding Plaintiff’s Facts
• Exhibit B at ¶¶ 171, 179-180, 190,
195, 197
Lendacy’s loans to MW did not limit
KFYield’s ability to honor redemption
requests
• Exhibit B at ¶¶ 151-154

• Ex. 42 does not establish how much, if anything, was drawn on this credit line or that the
funds transferred to Lendacy: (1) were “primarily” used to fund loans to MW or (2) limited KF’s ability to honor redemption requests
equitably
• Ex. 43 does not establish how much, if anything, was drawn on this credit line or that the
funds transferred to Lendacy: (1) were “primarily” used to fund loans to MW or (2) limited KF’s ability to honor redemption requests
equitably
77

Kinetic Funds’ known assets are less than the aggregate amount reflected on investor account statements.

Ex. 20, Ivory Decl.
at ¶¶ 5-9 and Ex. D;
Ex. 16, Locke 61:962:13.

Disputed

• This “fact” is so vague as to be impossible not
to dispute — it references “known assets” but
does not identify the date on which they are
“known”; and it references “investor account
statements” but does not identify which investors or the dates of the account statements
• Ex. 16 establishes only that investors’ KF account statements did not reduce the value reported for the investment by the amount the
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The aggregate value of all of KF investors’ investments reflected in their KF
account statements was always equal to
the total value of KF’s assets
• Exhibit B at ¶ 167
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute

There is a Genuine Dispute Regarding Plaintiff’s Facts

investors borrowed from Lendacy — not that
the value reported should have been so reduced or that the aggregate value of all of KF
investors’ KF account statement did not always equal the total value of KF’s assets
• Ex. 20 is hearsay based on hearsay/unauthenticated documents
• Crystal Ivory is a CPA currently employed
by Plaintiff
• Crystal Ivory does not have any direct, personal knowledge of the underlying facts in
this case
• Crystal Ivory has not been identified as an
expert witness by any party
• Ex. 20 establishes only what the documents reviewed by Crystal Ivory appear to
reflect — not whether KF’s known assets
are less than the aggregate amount reflected on investor account statements
• Ex. 20 cannot be presented in a form that
would be admissible in evidence
78

Williams had ultimate control over the contents of the
account statements.

Ex. 12, MW
272:23-273:1

at

79

KFYield’s reported performance to investors does not
match its actual performance. For example, the
Bloomberg reports provided to investors and financial advisors excluded

Compare Ex. 46,
SEC-KP-E0264731-0264749
with Ex. 47, SECReceiver 000385000997

Undisputed

Disputed

Plaintiff is comparing apples to oranges: The IB account statements reflect only KFYield’s holdings at IB,
whereas the Bloomberg report reflects
all of KFYield’s holdings — including
those at IB, those held at BMO, those
lent to Lendacy, etc. Nevertheless, the
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute

the information contained
in KFYield’s brokerage
statements.

There is a Genuine Dispute Regarding Plaintiff’s Facts
information in the Bloomberg reports
is consistent and in accordance with the
information in the IB account statements and matches KFYield’s actual
performance
• Exhibit B at ¶¶ 165-167

80

The Bloomberg report as of
December 29, 2017, the
contents of which Williams
had ultimate authority over
....

See supra n. 51

Undisputed

81

The Bloomberg report as of
December 29, 2017, . . . reflects that Kinetic Funds’
total assets were $31.78
million and its year-to-date
performance was 1.04%.

Ex. 46 at 264740264741

Undisputed

82

[The Bloomberg report as
of December 29, 2017]
does not include the margin
balance.

Id.; Ex. 12, MW at
274:6-24

Disputed

• Ex. 12 at 274:6-24 concerns a composite of
Kinetic account statements dated 1/19 (which
composite has not been made part of the record in this case but presumably is identical to
Ex. 32) — not the referenced 12/29/17 Bloomberg report, see Ex. 12 at 27:13-20)
• Ex. 12 establishes that the margin balance is
included in the net asset value listed in the
composite of Kinetic account statements,
see Ex. 12 at 274:6-10

83

The annual statement as of
December 31, 2017 that
KFYield received from its
brokerage firm reflects that

Ex. 47, SEC-Receiver
000385000997; Ex. 12, MW
at 220:4-11

Disputed

• Ex. 47 reflects that KFYield had a total net asset value of $4,734,580.58 (not $4.7 million),
that its “time weighted” (not “annual”) rate of
return was -27.52% (not -27.62%), and that it
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The Bloomberg report as of December
29, 2017 includes the margin balance
in KFYield’s IB account
• Exhibit B at ¶ 165
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

KFYield had a total net asset value of $4.7 million,
which was a -27.62% annual rate of return from December
31,
2016,
($88,877,936.84) in cash,
i.e., margin, $439.632.20 in
interest, and that KFYield
incurred market-to-market
losses of $3,154,506.38.
84

85

Williams failed to disclose
to investors what portion of
Kinetic Funds’ portfolio
was margined.

Williams failed to disclose
to most investors that investor assets would be invested
“in a private sector funding
company that offers fixed
rate preferred interest returns.”

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute

There is a Genuine Dispute Regarding Plaintiff’s Facts

had “incurred” (not “had”) -$439,632.20 in interest

Ex. 12,
274:6-24

MW

at

Compare Ex. 3,
SEC-Consultiva-E0061261
with
0061266; Ex. 12,
MW at 138:13139:19; 144:2-15;
108:15-109:9

• Ex. 12 establishes only that KF investors were
not made aware of the portion of KFYield’s
holdings that were bought on margin because
that number fluctuates regularly — not that
MW unsuccessfully tried (“failed”) to disclose
the margin number or that he had a duty to disclose the margin number and “failed” to comply with that duty (“failed” implies an attempt
that was unsuccessful or a non-compliance
with an obligation)
Disputed

• Ex. 3 establishes only that on 3/17/16 an email
was sent with a copy of Exhibit C-1 that stated
all KF’s funds “may” include a “private sector
funding company . . . ” and a copy of Exhibit
B-1 that did not contain this language — not
that MW failed to disclose to KF investors that
investor assets would be invested in a private
sector funding company or that MW failed to
disclose this to “most investors” or that MW
unsuccessfully tried (“failed”) to disclose this
or that MW had a duty to disclose this and
“failed” to comply with that duty (“failed” implies an attempt that was unsuccessful or a
non-compliance with an obligation)
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Information regarding the amount of
KF’s portfolio was margined was made
available to KF’s investors upon request
• Exhibit B at ¶ 89
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute
• Ex. 12 establishes only that: (1) on 3/17/16 an
email (which has not been made part of the
record in this case but presumably is identical
to Ex. was sent with a copy of Exhibit C-1 that
stated all KF’s funds “may” include a “private
sector funding company . . . ” and a copy of
Exhibit B-1 that did not contain this language
(138:13-139:19 and 144:2-15) (this email has
not been made part of the record in this case
but presumably is identical to Ex. 3); and (2)
MW did not discuss KFYield’s holdings in
“private equity products” with “all” investors
(108:15-109:9) — not that MW failed to disclose to KF investors that investor assets
would be invested in a private sector funding
company or that MW failed to disclose this to
“most investors” or that MW unsuccessfully
tried (“failed”) to disclose this or that MW had
a duty to disclose this and “failed” to comply
with that duty (“failed” implies an attempt that
was unsuccessful or a non-compliance with an
obligation)

86

[MW], in turn, failed to disclose to investors that the
“private sector funding
company” was Lendacy, a
private company owned
and controlled by Williams.

Ex. 12, MW
144:2-146:7

at

Disputed

• Ex. 12 establishes only that on 3/17/16 an
email was sent with a copy of Exhibit C-1 that
stated all KF’s funds “may” include a “private
sector funding company . . . ” but did not state
that Lendacy was the private funding company or that MW was the majority owner of
Lendacy (this email has not been made part of
the record in this case but presumably is identical to Ex. 3) — not that MW failed to disclose to KF investors that Lendacy was the
private sector funding company or that MW
unsuccessfully tried (“failed”) to disclose this
or that MW had a duty to disclose this and
“failed” to comply with that duty (“failed”
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implies an attempt that was unsuccessful or a
non-compliance with an obligation)
87

Williams failed to disclose
that he and his entities,
Scipio and LF42, received
purported
loans
from
Lendacy.

See supra n. 73; Ex.
3, SEC-ConsultivaE-0061266-61269
(Exhibit C-1); Ex.
12, MW at 339:4-7
(MW),
352:8-10
(Scipio), Ex. 11 at
No. 22 (Scipio)

Disputed

• Ex. 3 establishes only that on 3/17/16 MW
sent an email with copies of Exhibits B-1 and
C-1 that did not state that MW, Scipio, and
LF42 received Lendacy loans — not that MW
failed to disclose that MW, Scipio, and LF42
received Lendacy loans or that the loans were
“purported” and not real loans or that MW unsuccessfully tried (“failed”) to disclose this or
that MW had a duty to disclose this and
“failed” to comply with that duty (“failed” implies an attempt that was unsuccessful or a
non-compliance with an obligation)
• Ex. 11 establishes only that MW did not disclose to KF investors that Scipio received
“funds from Lendacy at the time or before
such funds were disbursed to Scipio” — not
that MW failed to disclose that MW and LF42
received Lendacy loans or that MW never disclosed at any other time that Scipio received
funds from Lendacy or that MW disclosed at
any time that Scipio received a Lendacy loan
or that MW never disclosed to anyone other
than KF investors that Scipio received funds
from Lendacy at the time or before such funds
were disbursed to Scipio or that the loans were
“purported” and not real loans or that MW unsuccessfully tried (“failed”) to disclose that
MW, Scipio, and LF42 received Lendacy
loans or that MW had a duty to disclose this
and “failed” to comply with that duty (“failed”
implies an attempt that was unsuccessful or a
non-compliance with an obligation)

Page 41 of 75

MW disclosed that he, Scipio, and
LF42 received loans from Lendacy
• Exhibit B at ¶¶ 210
Ex. 41 is contradicted by Carla
Mendz’s testimony that MW did not attend the meeting with PdPM
• Transcript of Carla Mendez Interview dated 9/20/19 (hereinafter,
“Exhibit C”) at 23:8-25:13,
27:22-28:5
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• Ex. 12 establishes only that MW did not disclose MW’s and Scipio’s Lendacy loans to
“all” investors (339:4-7 and 352:8-10) but that
MW did disclose the loans to some investors
(338:19-339:3 and 351:15-352:2); and (2)
MW did not discuss KFYield’s holdings in
“private equity products” with “all” investors
(108:15-109:9) — not that MW failed to disclose that MW, Scipio, and LF42 received
Lendacy loans or that the loans were “purported” and not real loans or that MW unsuccessfully tried (“failed”) to disclose this or
that MW had a duty to disclose this and
“failed” to comply with that duty (“failed” implies an attempt that was unsuccessful or a
non-compliance with an obligation)
• Ex. 16 establishes only that “it was not [Kelly
Locke’s] understanding that any of the investors were aware that they were being lent their
own capital back” — not that Kelly Locke’s
non-understanding was correct or that MW
failed to disclose that MW, Scipio, and LF42
received Lendacy loans or that the loans were
“purported” and not real loans or that MW unsuccessfully tried (“failed”) to disclose this or
that MW had a duty to disclose this and
“failed” to comply with that duty (“failed” implies an attempt that was unsuccessful or a
non-compliance with an obligation)
• Ex. 41 establishes only that Plan de Pensiones
Ministerial, Inc. (“PdPM”) was not told that
the money PdPM invested in KF could be
used to fund Lendacy loans — not that MW
failed to disclose that MW, Scipio, and LF42
received Lendacy loans or that the loans were
“purported” and not real loans or that MW

Page 42 of 75

There is a Genuine Dispute Regarding Plaintiff’s Facts

Case 8:20-cv-00394-MSS-SPF Document 221-1 Filed 04/12/21 Page 44 of 76 PageID 7671

Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute

There is a Genuine Dispute Regarding Plaintiff’s Facts

unsuccessfully tried (“failed”) to disclose this
or that MW had a duty to disclose this and
“failed” to comply with that duty (“failed” implies an attempt that was unsuccessful or a
non-compliance with an obligation)
• Ex. 45 establishes only that Myrna Rivera was
not told that the money investors invested in
KF could be used to fund Lendacy loans —
not that MW failed to disclose that MW,
Scipio, and LF42 received Lendacy loans or
that the loans were “purported” and not real
loans or that MW unsuccessfully tried
(“failed”) to disclose this or that MW had a
duty to disclose this and “failed” to comply
with that duty (“failed” implies an attempt that
was unsuccessful or a non-compliance with an
obligation)
88

Williams failed to disclose
that he used at least
$497,300 in investor assets
to invest in Zephyr Aerospace, a private company
that was not listed on a U.S.
exchange.

Ex. 3, SEC-Consultiva-E-00612610061265; Ex. 12,
MW at 144:16145:15, 373:5-25,
450:5-23; Ex. 26,
Pufahl at 101:24104:8; Ex. 44; Ex.
48, KCL 121-122,
March
2019
Lendacy bank statement; Ex. 49, KFI
881-882, Dec. 2018
Lendacy bank statement

Disputed

• Ex. 3 establishes only that on 3/17/16 MW
sent an email with copies of Exhibit B-1 and
Exhibit C-1 that did not state that at least
$497,300 in investor assets were used to invest
in Zephyr — not that MW failed to disclose
that MW used $497,300 in investor assets to
invest in Zephyr Aerospace or that MW unsuccessfully tried (“failed”) to disclose this or
that MW had a duty to disclose this and
“failed” to comply with that duty (“failed” implies an attempt that was unsuccessful or a
non-compliance with an obligation)
• Ex. 12 establishes only that: (1) a copy of Exhibit C-1 attached to an email sent on 3/7/16
(which has not been made part of the record in
this case but presumably is identical to Ex. 3)
did not identify Lendacy as the private sector
funding company referenced therein (144:16-
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MW did not use any investor assets to
invest in Zephyr Aerospace
• Exhibit B at ¶¶ 140-143, 202, 209
• Ex. 12 at 200:11-15
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145:15); (2) Zephyr Aerospace was not listed
on a U.S. exchange (373:5-25); (3) MW did
disclose that KF invested in Zephyr Aerospace
(450:5-230); and (4) MW did not discuss
KFYield’s holdings in “private equity products” with “all” investors (108:15-109:9) —
not that MW failed to disclose that MW used
$497,300 in investor assets to invest in Zephyr
Aerospace or that MW unsuccessfully tried
(“failed”) to disclose this or that MW had a
duty to disclose this and “failed” to comply
with that duty (“failed” implies an attempt that
was unsuccessful or a non-compliance with an
obligation)
• Ex. 26 establishes only that: (1) KFYield was
the source of the $497,300 that was in Zephyr
Aerospace; (2) Keli Pufahl did not know if
Zephyr was listed on a U.S. exchange; and (3)
“to [Keli Pufhal’s] knowledge,” KF investors
were not told of the Zephyr investment — not
that MW failed to disclose to anyone other
than KF investors that MW used $497,300 in
investor assets to invest in Zephyr Aerospace
or that MW unsuccessfully tried (“failed”) to
disclose this or that MW had a duty to disclose
this and “failed” to comply with that duty
(“failed” implies an attempt that was unsuccessful or a non-compliance with an obligation)
• Ex. 44 establishes only that that a ledger exists
(without any context as to who created it or
how to understand it) evidencing that a total of
$497,300 was invested in Zephyr Aerospace
— not that MW failed to disclose that MW
used $497,300 in investor assets to invest in
Zephyr Aerospace or that MW unsuccessfully
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tried (“failed”) to disclose this or that MW had
a duty to disclose this and “failed” to comply
with that duty (“failed” implies an attempt that
was unsuccessful or a non-compliance with an
obligation)
• Ex. 48 establishes only that two deposits totaling $443,300 and identified as “Transfer for
Zephyr Aerospace” were made into Lendacy’s
bank account in March 2019 — not that MW
failed to disclose that MW used $497,300 in
investor assets to invest in Zephyr Aerospace
or that MW unsuccessfully tried (“failed”) to
disclose this or that MW had a duty to disclose
this and “failed” to comply with that duty
(“failed” implies an attempt that was unsuccessful or a non-compliance with an obligation)
• Ex. 49 establishes only that various deposits
were made into Lendacy’s bank account, none
of which referenced Zephyr Aerospace — not
that MW failed to disclose that MW used
$497,300 in investor assets to invest in Zephyr
Aerospace or that MW unsuccessfully tried
(“failed”) to disclose this or that MW had a
duty to disclose this and “failed” to comply
with that duty (“failed” implies an attempt that
was unsuccessful or a non-compliance with an
obligation)

89

Williams had ultimate authority for the false and
misleading statements and
omissions made orally and
in documents provided to

Ex. 16, Locke at
121:15-22, 132:1922,
156:8-13,
172:13-174:8; Ex.
12, MW at 301:1302:23 (Ex. 15);
291:15-23 (Ex. 36);

Disputed

• Ex. 12 establishes only that MW: (1) had “ultimate authority” (which is not defined) over:
(a) two KF reports emailed to an advisory firm
on 2/18/16 (301:1-302:23); (b) the contents of
a KG brochure Kelly Locke emailed an advisory firm on 10/28/15 (291:15-23); (c) the
contents of a KG brochure (308:1-15); and (d)
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clients and prospective clients.

277:24-278:24 (Ex.
37);
308:1-15;
313:9-314:6 (Ex. 39
as to SEC-Consultiva-E-00649220064928, 00649290064937)

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute

There is a Genuine Dispute Regarding Plaintiff’s Facts

the contents of a KFYield brochure once it
was reviewed and approved by legal (313:9314:6); and (2) gave final approval to the contents of a Lendacy brochure Kelly Lock
emailed to person whose role is unidentified
on 7/30/15 (277:24-278:24) — not that MW
had “ultimate authority” for all false and misleading statements and omissions made to clients
• Ex. 16 establishes only that MW had “ultimate
authority” (which is not defined but appears to
mean that nothing would be approved without
his permission) over: (1) the information provided in the KF marketing materials (121:1522); (2) a Lendacy brochure (132:19-22); (3) a
KF pitch that Kelly Locke gave (156:8-13);
and (4) a KG brochure (which has not been
made a part of the record in this case) (172:13174:8) — not that MW had “ultimate authority” for all false and misleading statements
and omissions made to clients

90

All investor capital was deposited into Kinetic Funds’
bank account at BMO Harris Bank N.A. (“Bank Account”) — a single account
which held exclusively investor capital

Ex. 12, MW at
156:6-14; 157:18158:2; Ex. 16, Locke
at 36:15-37:7; Ex.
26, Pufahl at 87:2288:14

Disputed

• Ex. 12 establishes only that: (1) all initial investor capital would go into KF’s BMO account (156:6-14); and (2) MW “believe[d]”
investor capital are the only funds in KF’s
BMO account (but not that MW’s belief is
correct) (157:18-158:2) — not that KF’s BMO
account only held investor capital
• As to Ex. 26, Pages 87-88 are not included
among the excerpted pages comprising Ex. 26.
• Even if Pages 87-88 were included in Ex.
26, they would establish only that investor
capital was deposited into a BMO account
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KF’s BMO bank account did not exclusively hold investor capital
• Exhibit B at ¶¶ 92

Case 8:20-cv-00394-MSS-SPF Document 221-1 Filed 04/12/21 Page 48 of 76 PageID 7675

Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute
— not that KF’s BMO account only held investor capital

91

Williams kept a portion of
investor capital in the Bank
Account and transferred the
remainder
to
Kinetic
Funds’ brokerage account
at Interactive Brokers LLC
(“IB”) (“Brokerage Account”).

Id. at 167:2-17,
177:18-178:15; Ex.
20, Ivory Decl. at ¶¶
4.a, 9

Undisputed

92

Securities for KFYield
were then purchased with a
combination of investor
capital and margin, i.e.,
funds borrowed from its
broker, IB.

Id. at 180:18-24

Undisputed

93

For example, if an investor
provided $1 million for investment in Kinetic Funds,
$1 million worth of securities would be purchased for
that investor with a combination of cash and portfolio
margin.

Id. at 198:2-19

Undisputed

94

Margin is a debt that carries
interest.

Id. at 181:4-12,
195:14-196:4

Undisputed

95

If the Brokerage Account
fell below the minimum
maintenance margin . . . .

Id. at 196:22-24

Undisputed
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96

If the Brokerage Account
fell below the minimum
maintenance margin, then
IB, at its sole discretion,
could issue a margin call,
i.e., require Kinetic Funds
to put more cash into the
Brokerage Account, purchase more options, or liquidate some of its positions.

Id. at 190:14-25,
196:22-198:1,
182:25-183:7

Undisputed

97

Williams chose to purchase
securities for the KFYield
portfolio with a mix of cash
and margin so that investor
assets left behind in the
Bank Account could be directed to Lendacy and other
private equity.

Id. at 198:20-199:15

Disputed

98

Williams created the investment strategy for Kinetic Funds . . . .

Id. at 55:10-17,
87:12-20

Undisputed

99

Williams . . . controlled the
Brokerage Account, including its operation and trading
activity.

Id. at 170:2-172:25;
see also Ex. 50,
SEC-BMO-P0001198-0001204

Disputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute

• Ex. 12 establishes only that MW did not always use all of an investor’s cash to purchase
investments at IB and sometimes also used
margin because: (1) the carry cost was negligible; and (2) the uninvested cash could be
used for: (i) private equity, (ii) Lendacy, and
(iii) other opportunities to generate preferred
returns — not that MW chose to do this only
so that the unused cash could be directed to
Lendacy or private equity

• Ex. 12 establishes only that: (1) MW had: (a)
ultimate signing authority over KF’s IB account and over anything to do with opening
and closing accounts; (b) co-equal authority
with Anadi Guar over trading activity in KF’s
IB account; (c) ultimate authority over firing
Anadi Guar; and (2) IB had greater authority
than MW over KF’s IB account including
trades in the account (e.g., closing trades and
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margin-related trades) — not that MW controlled KF’s IB account
• Ex. 50 establishes only that MW had authority
over KF’s BMO account — not that MW controlled KF’s IB account

100

Williams had ultimate authority over the investment
decisions for Kinetic Funds
with the assistance of Anadi
Guar (“Guar”), to whom
Williams delegated the
duty of executing day-today trades in accordance
with Williams’ investment
strategy.

Ex. 12, MW Tr. at
87:7-91:6;
96:597:10

101

Guar reported to Williams
and the two would assess
Kinetic Funds’ portfolio
once a week.

Id. at 71:24-72:1,
72:21-73:1, 86:2122

Disputed

• Ex. 12 establishes only that: (1) MW had authority to fire Anadi Guar (71:24-72:1 and
86:21-22); and (2) MW and Anadi Guar would
do an “assessment” once a week to “discuss
market conditions, situations regarding positions” (72:21-73:1) — not that Anadi Guar reported to MW or that MW and Anadi Guar
would assess KF’s “portfolio” once a week

102

Williams controlled
Bank Account . . . .

Ex. 50, SEC-BMOP-00011980001204; Ex. 12,
MW at 173:25177:5, 366:2-367:17

Disputed

• Ex. 12 establishes only that: (1) MW signed
various documents concerning KF’s BMO account (those documents have not been made
part of the record in this case but presumably
are identical to Ex. 50) (173:25-177:5); and
(2) Kelly Locke had a fob that gave her control
to transfer funds from KF’s BMO account to
Lendacy’s BMO account (366:2-367:17) —
not that MW controlled KF’s BMO account

the

• Ex. 12 establishes only that MW had authority
over the investment decisions in KF’s IB account — not that MW had “ultimate” authority
over the investment decisions in KF’s IB account or that MW had ultimate authority over
any investments outside of KF’s IB account
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• Ex. 50 establishes only that MW was authorized by KF to act on behalf of KF with regard
to KF’s BMO account — not that MW “controlled” KF’s BMO account (to the contrary,
Ex. 50 suggests that MW could only take action with regard to KF’s BMO account to the
extent that such action that was authorized by
KF, which suggests that KF “controlled” its
BMO account)
103

104

Williams controlled . . .
Lendacy’s two bank accounts at BMO Harris Bank
N.A.

In April 2015, Williams
used $37,000 of KFYield
funds, routed to Lendacy, to
pay off the mortgage on his
relative’s house.

Ex. 51 SEC-BMOP-000000400000017 and Ex.
12, MW at 248:13252:18
(account
xx8676); Ex. 52
SEC-BMO-P0001407-0001416
and Ex. 12, MW at
252:19-257:6 (account
xx1081);
235:2-19 (wire authorization)

Disputed

Ex. 16, Locke at
96:9-16; Ex. 26;
Pufahl at 139:12141:5

Disputed

• Ex. 12 establishes only that: (1) MW signed
various documents concerning Lendacy’s two
BMO accounts (those documents have not
been made part of the record in this case but
presumably are identical to Ex. 51 and Ex. 52)
(173:25-177:5) — not that MW controlled
Lendacy’s BMO accounts
• Ex. 51 and Ex. 52 establishes only that MW
was authorized by Lendacy to act on behalf of
Lendacy with regard to Lendacy’s BMO accounts — not that MW “controlled”
Lendacy’s BMO accounts (to the contrary, Ex.
51 and Ex. 52 suggests that MW could only
take action with regard to Lendacy’s BMO accounts to the extent that such action that was
authorized by Lendacy, which suggests that
Lendacy “controlled” its BMO accounts)
• Ex. 16 establishes only that MW took a credit
line for approximately $40,000 to pay off his
mother’s house — not that MW used $37,000
of KFYield funds to pay off the mortgage on
his relative’s house
• Ex. 26 establishes only that MW took a credit
line with a monthly payment of $750 possibly
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MW did not use KFYield funds to pay
off the mortgage on a relative’s house
• Exhibit B at ¶¶ 140-143,209
• Ex. 12 at 200:11-5
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to refinance his mother’s house — not that
MW used $37,000 of KFYield funds to pay off
the mortgage on his relative’s house
105

On April 29, 2015, Williams executed a Lendacy
“Credit Facility Agreement” dated April 29, 2015,
reflecting a purported loan
for $40,000.

Ex. 53, Agreement
between
Lendacy
and Williams for
$40,000

Disputed

• Ex. 53 establishes that on 4/30/15 MW executed a “Credit Facility Agreement and Federal Truth-in-Lending Disclosure” that was
deemed “effective” on 4/29/15 and which reflected a $40,000 “line of credit” — not that
MW executed a “Credit Facility Agreement”
or that that Credit Facility Agreement was
“dated” 4/29/15 or that it reflected a “loan” for
$40,000 (Ex. 53 does evidence how much, if
any, of the credit line MW used)

106

The relative did not grant
Lendacy a mortgage or any
other consideration to
Lendacy, and the Credit Facility Agreement was unsecured.

Id.

Disputed

• Ex. 53 establishes only that the “Credit Facility Agreement and Federal Truth-in-Lending
Disclosure” executed by MW on 4/30/15 does
not state whether MW’s relative granted
Lendacy a mortgage or other consideration
and that MW’s “obligations under” the Agreement were unsecured — not that MW’s relative did not grant Lendacy a mortgage or other
consideration or that the Agreement itself was
unsecured

In March 2017, Williams
purchased
for
$1,512,575.50 three luxury
apartments and two parking
spaces for himself in San
Juan, Puerto Rico.

Ex. 16, Locke at
67:19-79:18, Ex. 26,
Pufahl at 24:2327:1; Ex. 54, deed;
Ex. 12, MW at
323:18-326:3; Exs.
55-56, fund transfers

107

Disputed

• Ex. 12 establishes only that MW’s initials and
signature are on a document (which has not
been made a part of the record in this case but
presumably is identical to Ex. 54) and that another documents (which has not been made
part of the record in this case but presumably
is identical to Ex. 67) evidences three withdrawals from a bank account — not that MW
purchased three “luxury” apartments and two
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The line of credit evidenced by the
“Credit Facility Agreement and Federal Truth-in-Lending Disclosure” that
MW executed on 4/30/15 was secured
• Exhibit B at ¶¶ 171
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parking lots “for himself” in San Juan, Puerto
Rico for $1,512,575.50
• Ex. 16 establishes only that: (1) “approximately $1.4 million” was used by an unidentified person to purchase an unspecified “house
property” “in Villa Gabriella”; and (2) MW’s
initials and signature are on a document
(which has not been made a part of the record
in this case but presumably is identical to Ex.
54) — not that MW purchased three “luxury”
apartments and two parking lots “for himself”
in San Juan, Puerto Rico for $1,512,575.50
• Ex. 27 establishes only that MW purchased
one penthouse, one apartment, and two parking spaces in “Villa Gabriella” — not that
MW purchased three “luxury” apartments and
two parking lots “for himself” in San Juan,
Puerto Rico for $1,512,575.50
• Ex. 55 establishes only that various deposits
(totaling $1,511,151.01) and withdrawals (totaling $1,516.291.51) were made into and out
of Lendacy’s BMO account to and from unidentified individuals/entities in March 2017,
including a $1,500,000 deposit and a
$1,422,325.50 withdrawal — not that MW
purchased three “luxury” apartments and two
parking lots “for himself” in San Juan, Puerto
Rico for $1,512,575.50
• Ex. 56 establishes only that various deposits
(totaling $17,000.00) and withdrawals (totaling $1,606,016.93) were made into and out of
KF’s BMO account to and from unidentified
individuals/entities in March 2017, including
a $1,500,000 withdrawal — not that MW
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purchased three “luxury” apartments and two
parking lots “for himself” in San Juan, Puerto
Rico for $1,512,575.50
108

Williams used KFYield
funds, diverted to Lendacy,
to pay for the properties.

Id.; Ex. 20, Ivory
Decl. at ¶ 14; Ex. 12,
MW at 328:2-329:5,
325:7-326:3

Disputed

• Ex. 12 establishes only that: (1) MW did not
instruct Kelly Locke to return to KF’s BMO
account the $1.5 million that had been transferred out of that account (328:2-329:5); and
(2) $1.5 million that was transferred out of
KF’s BMO account was transferred to the
owner of the property that MW purchased in
March 2017 — not that MW used “KFYield
funds” diverted to Lendacy to pay for the
properties he purchased in March 2017
• Ex. 20 is hearsay based on hearsay/unauthenticated documents
• Crystal Ivory is a CPA currently employed
by Plaintiff
• Crystal Ivory does not have any direct, personal knowledge of the underlying facts in
this case
• Crystal Ivory has not been identified as an
expert witness by any party
• Ex. 20 establishes only what the documents reviewed by Crystal Ivory appear to
reflect — not MW used KFYield funds, diverted to Lendacy, to pay for the properties
that he purchased in March 2017
• Ex. 20 cannot be presented in a form that
would be admissible in evidence

Page 53 of 75

MW did not use KFYield funds to pay
for the properties he purchased in
March 2017
• Exhibit B at ¶¶ 140-143, 209
• Ex. 12 at 200:11-15
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109

Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute

Williams titled these properties in his name.

Ex. 54; Ex. 16,
Locke at 64:23-65:2;
Ex. 12, MW at
323:18-324:22,
337:2-6

Disputed

• Ex. 12 establishes only that: (1) MW purchased property in March 2017, and MW’s initials and signature are on a document (which
has not been made a part of the record in this
case but presumably is identical to Ex. 54)
(323:18-324:22); and (2) the property that
MW purchased in March 2017 has not been
retitled to anyone else (but it does not identify
in whose name it was/is titled) (337:2-6) —
not that MW titled the property in his name

There is a Genuine Dispute Regarding Plaintiff’s Facts

• Ex. 16 establishes only that the property MW
purchased in March 2017 “was intended as a
new residence from Michael Williams” — not
that MW titled the property in his name
• Ex. 54 establishes only that MW was the “purchaser” of the property he purchases in March
2017 — not that MW titled the property in his
name
110

111

Certain employees subsequently raised concerns to
Williams about his use of
KFYield funds to pay for
the San Juan properties.

Ex. 26, Pufahl at
33:2-19,
141:20142:24

Williams responded by
stating that he was expecting a future payout from the
sale of an unrelated

Id. at 25:22-26:16

Disputed

Disputed

• Ex. 26 establishes only that: (1) Keli Pufahl
told MW that Lendacy needed paperwork on
every loan and had MW fill out and sign various forms (33:2-19) and (2) a credit facility
agreement (which has not been made a part of
the record in this case but presumably is identical to Ex. 42) was prepared at Keli Pufahl’s
request (141:20-142:24) — not that any employees raised “concerns” to MW about his
use of KFYield funds to pay for the property
he purchased in March 2017

No employees raised concerns to MW
about his use of KFYield funds to pay
for the properties he purchased in
March 2017

• Ex. 26 establishes only that, in response to
Kelly Pufhal’s question about how MW would
pay off a credit line, MW told Keli Pufahl that:
(1) MW was in the process of selling Silexx to

No employees raised “concerns” to
MW about his use of KFYield funds to
pay for the properties he purchased in
March 2017, and therefore MW did not
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• Exhibit B at ¶¶ 182-183
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

company and would pay
KFYield back at that time.

112

After employees pressed
the issue, Williams executed a Lendacy “Credit
Facility Agreement” dated
March 23, 2017, for a
$1,517,000 loan (“Williams
Credit Agreement”).

Ex. 42; Ex. 12, MW
at 333:14-334:21

Disputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute

There is a Genuine Dispute Regarding Plaintiff’s Facts

the CBOE; (2) “quite a bit of money” was
coming to MW on November 1; and (3) as
soon as MW received the proceeds from the
Silexx sale, MW would repay the loan
Lendacy gave him — not that MW stated this
in response to “concerns” raised by an employee about MW’s use of KFYield funds to
pay for the property he purchased on March
2017 or that MW stated he would pay any of
the the funds he expected to receive on November 1 to KFYield

respond to the concerns that were not
raised to him

• Ex. 12 establishes only that a document
(which has not been made part of the record in
this case but is presumably identical to Ex. 42)
was created on 3/23/17 and was used to purchase the property MW acquired in March
2017 — not that MW executed this document
“after employees pressed the issue” regarding
MW’s use of KFYield funds to pay for the
property he purchased on March 2017

No employees raised “concerns” to
MW about his use of KFYield funds to
pay for the properties he purchased in
March 2017 or “pressed the issue”

• Exhibit B at ¶¶ 182-183

• Exhibit B at ¶¶ 182-183

• Ex. 42 establishes only that on 3/23/17 MW
executed a Credit Facility Agreement and Disclosure for a $1,517,000 “credit line” — not
that MW executed this document “after employees pressed the issue” regarding MW’s
use of KFYield funds to pay for the property
he purchased on March 2017
113

Williams did not grant
Lendacy a mortgage on the
properties, and the Credit
Facility Agreement is unsecured.

Id.

Disputed

• Ex. 12 establishes only that a document
(which has not been made part of the record in
this case but is presumably identical to Ex. 42)
was created on 3/23/17 and was used to purchase the property MW acquired in March
2017 — not that MW did not grant Lendacy a
mortgage on the property he purchased in
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The $1,517,000 line of credit MW obtained from Lendacy was secured
• Exhibit B at ¶¶ 179-180
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute

There is a Genuine Dispute Regarding Plaintiff’s Facts

March 2017 or that the Credit Facility is unsecured
• Ex. 42 establishes only that: (1) on 3/23/17
MW executed a Credit Facility Agreement
and Disclosure for a $1,517,000 “credit line”;
(2) the Credit Facility Agreement does not evidence whether MW gave Lendacy a mortgage
on the property he purchased on March 2017;
and (3) MW’s “obligations” under the Credit
Facility are unsecured — not that MW did not
grant Lendacy a mortgage on the property he
purchased in March 2017 or that the Credit
Facility Agreement and Disclosure is unsecured
114

In May 2018, Williams
used at least $2,755,000 of
KFYield funds, routed to
Lendacy in the form of a
Lendacy loan, to purchase a
historic bank building in
Old San Juan, Puerto Rico.

See supra n. 20; Ex.
20, Ivory Decl. at ¶
14; Ex. 12, MW at
342:14-343:22;
344:1-348:19. Ex.
16, Locke at 85:894:19; Ex. 21, Recorded deed; Ex. 2223, fund transfers;
Ex. 24, check payments for fees associated with purchase; Ex. 44

Dispute

• Ex. 12 establishes only that: (1) MW’s initial
and signature are on a document (which has
not been made part of the record in this case
but is presumably identical to Ex. 21) (342:14343:22); (2) a document (which has not been
made part of the record in this case but is presumably identical to Ex. 23) reflects a
$78,464.64 and a $2,676,564.36 withdrawal
from KF’s BMO account, both of which were
authorized by Kelly Lock and delivered to
Lendacy and that MW was aware of the larger
withdrawal “because [MW] was in the process
of purchasing a building” (344:1-348:19); and
(3) a document (which has not been made part
of the record in this case but is presumably
identical to Ex. 22) reflects that approximately
$78,000 and approximately $2.6 million was
deposited into Lendacy’s BMO account, these
deposits were authorized by Lendacy’s staff,
these are the same funds that were transferred
out of KF’s BMO account, these funds were to
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MW did not use any KFYield funds to
purchase an historic bank building in
Old San Juan, Puerto Rico
• Exhibit B at ¶¶ 140-143, 209
• Ex. 12 at 200:11-15
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute
fund a loan to Scipio, MW was a majority
owner in Scipio on 2/10/21, and MW “believe[d]” these funds were for Scipio’s purchase of the Banco Espanol building (but not
that MW’s belief was correct) (344:1-348:19)
— not that MW used at least $2,755,000 of
“KFYield funds” to purchase an historic bank
building in Old San Juan, Puerto Rico
• Ex. 16 establishes only that: (1) MW’s initials
and signature are on a document (which has
not been made part of the record in this case
but is presumably identical to Ex. 21) reflecting MW, on behalf of Scipio, purchased a
bank building; (2) two documents (which have
not been made part of the record in this case
but are presumably identical to Ex. 22 and Ex.
23) reflect a $78,464.64 and a $2,676,564.36
withdrawal from KF’s BMO account, which
account was used to “house” KF investor capital, to Lendacy’s BMO account and which
withdrawals were “associated” with the bank
building purchase referenced in the document
with MW’s initials and signature, were transferred to Lendacy, and then transferred to the
appropriate parties for the purchase the bank
building; (3) a document (which has not been
made part of the record in this case but is presumably identical to Ex. 24) reflects that
LF42, which is MW’s LLC, paid $145,000 to
Gandia Realty, which is the same amount and
entity referenced in the with MS’s initials and
signature; and (4) MW’s signature is on a document (which has not been made a part of the
record in this case but presumably is identical
to Ex. 43) that he signed on 3/23/17, became
effective on 5/4/18, and Kelly Locke had not
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There is a Genuine Dispute Regarding Plaintiff’s Facts
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute
seen before — not that MW used at least
$2,755,000 of KFYield funds to purchase an
historic bank building in Old San Juan, Puerto
Rico
• Ex. 20 is hearsay based on hearsay/unauthenticated documents
• Crystal Ivory is a CPA currently employed
by Plaintiff
• Crystal Ivory does not have any direct, personal knowledge of the underlying facts in
this case
• Crystal Ivory has not been identified as an
expert witness by any party
• Ex. 20 establishes only what the documents reviewed by Crystal Ivory appear to
reflect — not that MW used at least
$2,755,000 of KFYield funds to purchase
an historic bank building
• Ex. 20 cannot be presented in a form that
would be admissible in evidence
• Ex. 21 establishes only that on 5/4/18 MW
signed a “Purchase and Sale Deed” evidencing
that Scipio purchased a property in San Juan
Puerto Rico for $2,900,000 — not that MW
used at least $2,755,000 of KFYield funds to
purchase an historic bank building in Old San
Juan, Puerto Rico
• Ex. 22 establishes only that various deposits
(totaling $3,057,560.82) and withdrawals (totaling $2,837,000.00) were made into and out
of Lendacy’s BMO account to and from unidentified individuals/entities in May 2018,
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There is a Genuine Dispute Regarding Plaintiff’s Facts
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute
including a $78,435.64 deposit and a
$2,676,564.36 deposit — not that MW used at
least $2,755,000 of KFYield funds to purchase
an historic bank building in Old San Juan,
Puerto Rico
• Ex. 23 establishes only that various deposits
(totaling $2,500,000.00) and withdrawals (totaling $2,853,260.45) were made into and out
of KF’s BMO account to and from unidentified individuals/entities in May 2018, including a $789,436.64 withdrawal and a
$2,676,564.36 — not that MW used at least
$2,755,000 of KFYield funds to purchase an
historic bank building in Old San Juan, Puerto
Rico
• Ex. 24 establishes only that LF42 issued a
check in the amount of $145,000 to a recipient
whose name has been redacted — not that
MW used at least $2,755,000 of KFYield
funds to purchase an historic bank building in
Old San Juan, Puerto Rico
• Ex. 44 establishes only that a ledger exists
(without any context as to who created it or
how to understand it) that reflects two wires
to Scipio in the amounts of $78,435.64 and
$2,676,564.36 and referencing Banco Espanol
Purchase — not that MW used at least
$2,755,000 of KFYield funds to purchase an
historic bank building in Old San Juan, Puerto
Rico

115

Williams titled the building
in the name of his entity,
Scipio, and executed a
Lendacy “Credit Facility

Ex. 43; Ex. 12, MW
at 348:23-350:22;
Ex. 21

Disputed

• Ex. 12 establishes only that MW: (1) signed a
document (which has not been made a part of
the record in this case but presumably is identical to Ex. 21); and (2) did not retitle the
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There is a Genuine Dispute Regarding Plaintiff’s Facts
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Agreement” dated May 4,
2018 on Scipio’s behalf.

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute

There is a Genuine Dispute Regarding Plaintiff’s Facts

Banco Espanol building from Scipio to something else — not that MW titled the Banco Espanol building in the name of Scipio or that
MW executed a Lendacy “Credit Facility
Agreement” dated May 4, 2018 on Scipio’s
behalf
• Ex. 21 establishes only that on 5/4/18 MW
signed a “Purchase and Sale Deed” evidencing
that Scipio purchased a property in San Juan
Puerto Rico for $2,900,000 — not that MW
titled the Banco Espanol building in the name
of Scipio or that MW executed a Lendacy
“Credit Facility Agreement” dated May 4,
2018 on Scipio’s behalf
• Ex. 43 establishes only that on 3/23/17 MW
executed a Credit Facility Agreement and Disclosure on behalf of Scipio which Credit Facility Agreement and Disclosure became effective on 5/4/18 — not that MW titled the
Banco Espanol building in the name of Scipio
or that MW executed a Lendacy Credit Facility Agreement “dated” May 4, 2018 on
Scipio’s behalf

116

Scipio did not grant
Lendacy a mortgage on the
property, and Williams did
not guarantee repayment of
the purported loan, which is
unsecured.

Ex. 43

Disputed

• Ex. 43 establishes only that: (1) on 3/23/17
MW executed a Credit Facility Agreement
and Disclosure for a $2,755,000 “credit line”
to Scipio; (2) MW did not complete the Guarantor Page of the Credit Facility Agreement
and Disclosure; (3) the Credit Facility Agreement and Disclosure does not evidence
whether Scipio gave Lendacy a mortgage on
the bank building; and (4) Scipio’s “obligations” under the Credit Facility Agreement
and Disclosure are unsecured — not that
Scipio did not grant Lendacy a mortgage on
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The $2,755,000 line of credit Scipio
obtained from Lendacy was secured
• Exhibit B at ¶ 190
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute

There is a Genuine Dispute Regarding Plaintiff’s Facts

the bank building or that MW did not guarantee the line of credit or that the “loan” is unsecured
117

At the time of the purported
loan [in the amount of
$2,755,000 made in May
2018], Scipio had not invested any money in Kinetic Funds.

Ex. 12, MW
350:23-351:2

at

118

In April 2019, Williams
used $2,050,000 of additional KFYield funds in the
form of two Lendacy loans
to provide financial support
to his outside business ventures.

Ex. 20, Ivory Decl.
at ¶ 14; Exs. 30-31;
Ex. 26, Pufahl at
45:13-47:20,
101:24-118:2; Ex.
28, Mendez at 95:15101:10,
99:21100:10

Undisputed

Disputed

• Ex. 20 is hearsay based on hearsay/unauthenticated documents
• Crystal Ivory is a CPA currently employed
by Plaintiff
• Crystal Ivory does not have any direct, personal knowledge of the underlying facts in
this case
• Crystal Ivory has not been identified as an
expert witness by any party
• Ex. 20 establishes only what the documents reviewed by Crystal Ivory appear to
reflect — not that MW used $2,050,000 of
KFYield funds in the form of two Lendacy
loans to provide financial support to his
outside business ventures
• Ex. 20 cannot be presented in a form that
would be admissible in evidence
• Ex. 26 establishes only that: (1) it was Keli
Pufahl’s “understanding” that the $750,000
used to pay for KF’s Financial Summit event
came from KF (not that her understanding was
correct) (45:13-47:20); (2) MW authorized the
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MW did not use any KFYield funds to
provide support to his outside business
ventures
• Exhibit B at ¶¶ 140-143, 209
• Ex. 12 at 200:11-15
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute
transfer of $497,300, the source of which was
KF, to Zephyr Aerospace, which was not
MW’s entity (101:24-118:2); (3) MW authorized the transfer $550,000, the source of which
was either KF or KFYield, to KIH (101:24118:2); and (4) a document (which has not
been made a part of the record in this case) reflects that MW took “a million dollars” from
the KFYield Fund and transferred it to
Lendacy to service, per Kelly Locke’s speculation, “all entity operations” (101:24-118:2)
— not that MW used $2,050,000 of KFYield
funds in the form of two Lendacy loans to provide financial support to MW’s outside business ventures
• Ex. 28 establishes only that a document
(which has not been made a part of the record
in this case) reflects: (1) two wire transfers authorized by MW totaling $550,000 from an
unidentified source to an unidentified recipient (95:15-101:10); (2) $1 million was transferred from KF to Lendacy “for operational”
(95:15-101:10); and (3) KF was the source of
“around $630,000” for an event to benefit entities referenced in the document (95:15101:10) — not that MW used $2,050,000 of
“KFYield funds” in the form of two Lendacy
loans to provide financial support to MW’s
outside business ventures
• Ex. 30 establishes only that on 4/15/19 MW
executed a Credit Facility Agreement and Disclosure for a $550,000 “credit line” to LF42
— not that MW used $2,050,000 of “KFYield
funds” in the form of two Lendacy loans to
provide financial support to MW’s outside
business ventures (Ex. 30 does not establish
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There is a Genuine Dispute Regarding Plaintiff’s Facts
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute

There is a Genuine Dispute Regarding Plaintiff’s Facts

how much, if anything, LF42 borrowed on its
credit line how any borrowed funds were
used)
• Ex. 31 establishes only that on 4/15/19 MW
executed a Credit Facility Agreement and Disclosure for a $2,000,000 “credit line” to LF42
— not that MW used $2,050,000 of KFYield
funds in the form of two Lendacy loans to provide financial support to MW’s outside business ventures (Ex. 31 does not establish how
much, if anything, LF42 borrowed on its credit
line or how any borrowed funds were used)
119

These expenses included,
among others, the development of KIH, an international financial entity in
Puerto Rico, the development of an international exchange in Puerto Rico, and
the payment of more than
$600,000 for a multi-day
event held to highlight and
introduce KIH to the public
at a luxury hotel in Puerto
Rico.

Ex. 20, Ivory Decl.
at ¶ 14; Ex. 44; Ex.
12, MW at 359:18360:6, 360:21-24,
361:19-363:3,
363:23-364:20,
369:3-23, 379:2-13,
380:12-15, 446:7-9

Disputed

• Ex. 12 establishes only that: (1) LF42 loaned
$250,000 to KIH and KF invested $300,000 in
KIH (359:18-360:6); (2) KIH was not listed on
a U.S. exchange (360:21-24); (3) the source of
the $300,000 invested in KIH was KF capital
and KF investor capital, the $250,00 was
working capital for KIH, and the $300,00 was
issued as a bond for KIH (361:19-363:3); (4)
MW “believe[d] he had a 40% interest in ISX
(not that MW’s belief was correct) and the
money LF42 received in connection with ISX
came from the Lendacy line of credit (363:23364:20); (5) LF42’s Lendacy line of credit was
used to pay for expenses relating to the Kinetic
International Financial Summit (369:3-23 and
379:2-13); (6) MW “believe[d]” that $250,000
of LF42’s Lendacy credit line was used to pay
KIH’s expenses (not that MW’s belief was
correct) (380:12-15); and (7) the Kinetical International Financial Summit took place in
March 2019 (446:7-9) — not that MW used
$2,050,000 of “KFYield funds” in the form of
two Lendacy loans to pay for the development
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MW did not use any KFYield funds to
provide support to his outside business
ventures
• Exhibit B at ¶¶ 140-143,209
• Ex. 12 at 200:11-15
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Disputed/
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Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute
of KIH, an international exchange in Puerto
Rico, and a multi-day event held to highlight
and introduce KIH to the public at a luxury hotel in Puerto Rico
• Ex. 20 is hearsay based on hearsay/unauthenticated documents
• Crystal Ivory is a CPA currently employed
by Plaintiff
• Crystal Ivory does not have any direct, personal knowledge of the underlying facts in
this case
• Crystal Ivory has not been identified as an
expert witness by any party
• Ex. 20 establishes only what the documents reviewed by Crystal Ivory appear to
reflect — not that MW used $2,050,000 of
KFYield funds in the form of two Lendacy
loans to pay for the development of KIH,
an international exchange in Puerto Rico,
and a multi-day event held to highlight and
introduce KIH to the public at a luxury hotel in Puerto Rico
• Ex. 20 cannot be presented in a form that
would be admissible in evidence
• Ex. 44 establishes only that a ledger exists
(without any context as to who created it or
how to understand it) reflecting various transfers from (in most cases) unidentified sources
to various recipients along with a terse description — not that MW used $2,050,000 of
“KFYield funds” in the form of two Lendacy
loans to pay for the development of KIH, an
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There is a Genuine Dispute Regarding Plaintiff’s Facts
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Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute

There is a Genuine Dispute Regarding Plaintiff’s Facts

international exchange in Puerto Rico, and a
multi-day event held to highlight and introduce KIH to the public at a luxury hotel in
Puerto Rico
120

Williams executed two
“Credit Facility Agreements” dated April 15,
2019, reflecting a total loan
in
the
amount
of
$2,550,000 on behalf of his
entity, LF42 (the “LF42
Credit Agreements”).

Exs. 30-31; Ex. 12,
MW at 352:14354:16

Disputed

• Ex. 12 establishes only that MW’s signature is
on two documents (which have not been made
part of the record in this case but presumably
are identical to Ex. 30 and Ex. 31) described
by Plaintiff’s counsel as “Lendacy credit facility agreements for LF42” dated 4/15/19 and
reflecting a $550,000 and a $2,000,000 line of
credit to LF42 — not that on 4/15/19 MW executed on behalf of LF42 two Credit Facility
Agreements reflecting a total loan in the
amount of $2,550,000 (Ex. 12 does not establish how much, if anything, LF42 borrowed on
its credit lines)

On 4/15/19, MW executed on behalf of
LF42 two “Credit Facility Agreement
and Disclosures” reflecting a total line
of credit in the amount of $2,550,000
• Exhibit B at ¶¶ 194, 196
• Ex. 30
• Ex. 31

• Ex. 30 and Ex. 31 establish only that on
4/15/19 MW executed on behalf of LF42 two
Credit Facility Agreement and Disclosures reflecting a total “credit line” in the amount of
$2,550,000 — not that on 4/15/19 MW executed on behalf of LF42 two “Credit Facility
Agreements” reflecting a total loan in the
amount of $2,550,000 (Ex. 30 and Ex. 31 do
not establish how much, if anything, LF42
borrowed on its credit lines)
121

Williams did not guarantee
repayment of the purported
loan, which is unsecured.

Id.

Disputed

• Ex. 12 establishes only that MW’s signature is
on two documents (which have not been made
part of the record in this case but presumably
are identical to Ex. 30 and Ex. 31) described
by Plaintiff’s counsel as “Lendacy credit facility agreements for LF42” dated 4/1/19 and reflecting a $550,000 and a $2,000,000 line of
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LF42’s two “Credit Facility Agreement and Disclosures” reflecting a total line of credit in the amount of
$2,550,000 were secured
• Exhibit B at ¶¶ 195, 197
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the Facts — Or the Absence of a Dispute
credit to LF42 — not that MW did not guarantee repayment of the lines credit or that the
lines of credit were unsecured

There is a Genuine Dispute Regarding Plaintiff’s Facts
• Ex. 30
• Ex. 31

• Ex. 30 and Ex. 31 establish only that: (1) MW
did not complete the Guarantor Page of the
two Credit Facility Agreement and Disclosures he executed on 4/15/19; and (2) LF42’s
“obligations” under the Credit Facility Agreement and Disclosures were not secured — not
that MW did not guarantee repayment of the
lines credit or that the lines of credit were unsecured
• Ex. 30 establishes that LF42’s $550,000 line
of credit was secured by collateral, see § 3(a)
(fine print below “550,000”)
• Ex. 31 establishes that LF42’s $2,000,000 line
of credit was secured by collateral, see § 3(a)
(fine print below “2,000,000”)
122

As of October 2019,
Lendacy had at least $12.6
million in outstanding purported loans made with
KFYield assets to Williams, his entities, and other
investors.

Ex. 20, Ivory Decl.
at ¶6 and Ex. B

Disputed

• Ex. 20 is hearsay based on hearsay/unauthenticated documents
• Crystal Ivory is a CPA currently employed
by Plaintiff
• Crystal Ivory does not have any direct, personal knowledge of the underlying facts in
this case
• Crystal Ivory has not been identified as an
expert witness by any party
• Ex. 20 establishes only what the documents reviewed by Crystal Ivory appear to
reflect — not that Lendacy had at least
$12.6 million in outstanding purported
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None of Lendacy’s loans to MW, his
entities, or other investors were made
with KFYield assets
• Exhibit B at ¶¶ 140-143, 209
• Ex. 12 at 200:11-5
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute

There is a Genuine Dispute Regarding Plaintiff’s Facts

loans made with KFYield assets to MW,
his entities, and other investors
• Ex. 20 cannot be presented in a form that
would be admissible in evidence
123

After the SEC’s Complaint
was filed, Williams repaid
$2,354,399.21.

Ex. 12, MW
374:15-374:22

at

Disputed

• Ex. 12 establishes only that, after the SEC’s
complaint was filed, MW “made [a] wire payment of roughly 2.6 million dollars to
Lendacy” to pay Lendacy’s loans to LF42 in
full — not that MW repaid $2,354,399.21

124

The
Williams
Credit
Agreement was executed
after Williams purchased
his San Juan properties with
investor assets.

Ex. 26, Pufahl at
33:2-19,
141:20142:24

Disputed

• Ex. 26 establishes only that: (1) MW used a
bridge loan to purchase the property he acquired in March 2017, which loan was evidenced by paperwork that Keli Pufhal had
MW fill out and sign (33:2-19); and (2) Keli
Pufahl “believe[d]” a document (which has
not been made a record in this case but presumably is identical to Ex. 42) was created after the fact (not that Keli Pufahl’s belief is correct) (141:20-142:24) — not that MW executed the Credit Facility Agreement and Disclosure for his $1,517,000 credit line with
Lendacy after MW had purchased the properties he acquired in March 2017
• Plaintiff’s Undisputed Fact No. 124 is contradicted by Ex. 42, which establishes that MW
executed the Credit Facility Agreement and
Disclosure for his $1,517,000 credit line with
Lendacy on 3/23/17, and Ex. 54, which establishes that MW purchased the Puerto Rican
properties on 3/24/17 (i.e., one day after MW
had executed the Credit Facility Agreement
and Disclosure)
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MW executed the Credit Facility
Agreement and Disclosure for his
$1,517,000 credit line with Lendacy
before he purchased the Puerto Rican
properties in March 2017
• Exhibit B at ¶¶ 176, 178
• Ex. 54
• Ex. 55
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125

Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute

Furthermore, the purported
loan for $1,517,000 exceeded 70% of his $65,000
investment in Kinetic
Funds at the time.

Ex. 20, Ivory Decl.
at Exhibit A, p. 10
(reflecting a $65,000
investment by MW
on May 4, 2015)

Disputed

• Ex. 20 is hearsay based on hearsay/unauthenticated documents

There is a Genuine Dispute Regarding Plaintiff’s Facts

• Crystal Ivory is a CPA currently employed
by Plaintiff
• Crystal Ivory does not have any direct, personal knowledge of the underlying facts in
this case
• Crystal Ivory has not been identified as an
expert witness by any party
• Ex. 20 establishes only what the documents reviewed by Crystal Ivory appear to
reflect — not whether MW’s $1,517,000
line of credit exceeded MW’s investing in
KF
• Ex. 20 cannot be presented in a form that
would be admissible in evidence

126

The LF42 Credit Agreements were executed after
Williams used investor assets to fund the development of KIH and the international exchange and to
pay for the Kinetic International Summit.

Compare Ex. 20,
Ivory Decl. at ¶ 14
with Exs. 30-31

Disputed

• Ex. 20 is hearsay based on hearsay/unauthenticated documents
• Crystal Ivory is a CPA currently employed
by Plaintiff
• Crystal Ivory does not have any direct, personal knowledge of the underlying facts in
this case
• Crystal Ivory has not been identified as an
expert witness by any party
• Ex. 20 establishes only what the documents reviewed by Crystal Ivory appear to
reflect — not that the LF42 Credit Facility
Agreement and Disclosures were executed
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MW did not use investor assets to fund
the development of KIH and the international exchange and to pay for the
Kinetic International Summit
• Exhibit B at ¶¶ 140-143, 209
• Ex. 12 at 200:11-15
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute
after MW had used investor assets to fund
the development of KIH and the international exchange and to pay for the Kinetic
International Summit or that MW had used
“investor assets” to fund the development
of KIH and the international exchange and
to pay for the Kinetic International Summit
• Ex. 20 cannot be presented in a form that
would be admissible in evidence
• Ex. 30 establishes only that on 4/15/19 MW
executed a Credit Facility Agreement and Disclosure for a $550,000 “credit line” to LF42
— not that MW executed the LF42 Credit Facility Agreement and Disclosure after MW
had used investor assets to fund the development of KIH and the international exchange
and to pay for the Kinetic International Summit or that MW had used “investor assets” to
fund the development of KIH and the international exchange and to pay for the Kinetic International Summit
• Ex. 31 establishes only that on 4/15/19 MW
executed a Credit Facility Agreement and Disclosure for a $2,000,000 “credit line” to LF42
— not that MW executed the LF42 Credit Facility Agreement and Disclosure after MW
had used investor assets to fund the development of KIH and the international exchange
and to pay for the Kinetic International Summit or that MW had used “investor assets” to
fund the development of KIH and the international exchange and to pay for the Kinetic International Summit
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There is a Genuine Dispute Regarding Plaintiff’s Facts
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127

Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute

LF42 did not invest in Kinetic Funds.

Ex. 20, Ivory Decl.
at Exhibit A (showing no investment by
LF42, and reflecting
only a $65,000 investment by MW on
May 4, 2015 and a
$1,500,000 investment by him on May
3, 2018 at pp. 10, 12)

Disputed

• Ex. 20 is hearsay based on hearsay/unauthenticated documents

There is a Genuine Dispute Regarding Plaintiff’s Facts

• Crystal Ivory is a CPA currently employed
by Plaintiff
• Crystal Ivory does not have any direct, personal knowledge of the underlying facts in
this case
• Crystal Ivory has not been identified as an
expert witness by any party
• Ex. 20 establishes only what the documents reviewed by Crystal Ivory appear to
reflect — not that LF42 did not invest in
KF
• Ex. 20 cannot be presented in a form that
would be admissible in evidence

128

Moreover, Williams papered a promissory note to
make it look as though
LF42’s assets funded ISX,
LLC (“ISX”), the technology company Williams
held a 40% interest in and
was creating the software
for the international exchange.

Ex. 57, $2 million
promissory
note
signed by Williams
as “Administrator”
for ISX, in favor of
LF42, on April 15,
2019; Ex. 12, MW at
363:23-364:20; Ex.
26, Pufahl at 37:2038:15

Disputed

• Ex. 12 establishes only that LF42 used its
Lendacy credit line to borrow $2 million and
lend those funds to ISX — not that MW “papered” a promissory note “to make it look as
though LF42’s assets funded ISX”
• Ex. 26 establishes only that Keli Pufahl had
concerns regarding how she and one or more
other unidentified people would pay for ISX’s
programmers — not that MW “papered” a
promissory note “to make it look as though
LF42’s assets funded ISX”
• Ex. 57 establishes only that MW, as Administrator of ISX, signed a $2 million promissory
note in favor of LF42 — not that MW
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MW did not “paper” a promissory note
to make it look as though LF42’s assets
funded ISX
• Exhibit B at ¶ 206
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute

There is a Genuine Dispute Regarding Plaintiff’s Facts

“papered” a promissory note “to make it look
as though LF42’s assets funded ISX”
129

In reality, $2 million of investor’s assets, routed
through Lendacy, were
transferred to ISX.

Ex. 58 (e-mail explaining
transactions); Ex. 12, MW
at 363:23-364:20

Disputed

• Ex. 12 establishes only that LF42 used its
Lendacy credit line to borrow $2 million and
lend those funds to ISX — not that $2 million
of “investor’s assets” were transferred to ISX
• Ex. 58 establishes only that: (1) an updated $2
million promissory (which has not been made
a part of the record in this case but presumably
is identical to Ex. 57) was structured as a
bridge loan; (2) MW put up the second payment he was to receive from the CBOE as collateral for something (possibly the promissory
note, it is unclear, but that is the only logic antecedent in the preceding paragraph); (3)
something (possibly the promissory note, it is
unclear) is to be paid back by someone not
identified (the document is vague) to Lendacy,
which will then forward the funds to KF no
later than 12/27/19; and (4) ISX will be responsible for paying back to LF42 $2 million
after 12/27/19 — not that $2 million of investor’s assets were transferred to ISX

130

LF42 agreed to pay back
the $2 million, from a future payout due to Williams, to Lendacy, which
was to forward the amount
to Kinetic Funds.

Ex. 58; Exs. 30-31

Disputed

• Ex. 30 establishes only that on 4/15/19 MW:
(1) executed a Credit Facility Agreement and
Disclosure for a $550,000 “credit line” to
LF42; and (2) pledged $500,000 of a future
payout to MW as collateral for the line of
credit to LF42 — not that LF42 agreed to use
a future payout to MW to pay back to Lendacy
$2 million, which was to forward the amount
to KF (Ex. 30 does not identify any specific
source to be used by LF42 to repay its loan)
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No investor’s assets were transferred to
ISX
• Exhibit B at ¶¶ 140-143,209
• Ex. 12 at 200:11-15
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute
• Ex. 31 establishes only that on 4/15/19 MW:
(1) executed a Credit Facility Agreement and
Disclosure for a $2,000,000 “credit line” to
LF42; and (2) pledged $2,000,000 of a future
payout to MW as collateral for the line of
credit to LF42 — not that LF42 agreed use a
future payout to MW to pay back to Lendacy
$2 million, which was to forward the amount
to KF (Ex. 31 does not identify any specific
source to be used by LF42 to repay its loan)
• Ex. 58 establishes only that: (1) an updated $2
million promissory (which has not been made
a part of the record in this case but presumably
is identical to Ex. 57) was structured as a
bridge loan; (2) MW put up the second payment he was to receive from CBOE as collateral for something (possibly the promissory
note — it is unclear, but that is the only logic
antecedent in the preceding paragraph); (3)
something (possibly the promissory note, it is
unclear) is to be paid back by someone not
identified (the document is vague) to Lendacy,
which will then forward the funds to KF no
later than 12/27/19; and (4) ISX will be responsible for paying back to LF42 $2 million
after12/27/19 — not that LF42 agreed use a
future payout to MW to pay back to Lendacy
$2 million, which was to forward the amount
to KF

131

ISX was then responsible to
repay LF42 the $2 million.

Ex. 58

Disputed

• Ex. 58 establishes only that: (1) an updated $2
million promissory (which has not been made
a part of the record in this case but presumably
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There is a Genuine Dispute Regarding Plaintiff’s Facts
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Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute

There is a Genuine Dispute Regarding Plaintiff’s Facts

is identical to Ex. 57) was structured as a
bridge loan; (2) MW put up the second payment he was to receive from CBOE as collateral for something (possibly the promissory
note — it is unclear, but that is the only logic
antecedent in the preceding paragraph); (3)
something (possibly the promissory note, it is
unclear) is to be paid back by someone not
identified (the document is vague) to Lendacy,
which will then forward the funds to KF no
later than 12/27/19; and (4) ISX will be responsible for paying back to LF42 $2 million
after 12/27/19 — not that ISX was responsible
to repay LF42 the specific $2 million that
LF42 borrowed from Lendacy
132

133

Additionally, Williams purchased securities for the
KFYield portfolio on margin so he could divert investor capital to Lendacy.

Williams transferred investor capital amounting to at
least $9.1 million net to
Lendacy, an entity owned
by Williams.

See supra n. 97

Ex. 20, Ivory Decl.
at ¶ 11

Disputed

Disputed

Ex. 12 establishes only that MW did not always
use all of an investor’s cash to purchase investments at IB and sometimes also used margin because: (1) the carry cost was negligible; and (2)
the uninvested cash could be used for: (i) private
equity, (ii) Lendacy, and (iii) other opportunities
to generate preferred returns — not that MW
purchased securities for the KFYield portfolio
on margin so he could “divert investor capital to
Lendacy”

MW did not purchase securities for the
KFYield portfolio on margin so he
could divert investor capital to
Lendacy

• Ex. 20 is hearsay based on hearsay/unauthenticated documents

MW did not transfer any investor capital to Lendacy

• Crystal Ivory is a CPA currently employed
by Plaintiff
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• Exhibit B at ¶¶ 109, 114-118, 211
• Ex. 12 at 198:20-199:15

• Exhibit B at ¶¶ 140-143, 209
• Ex. 12 at 200:11-15
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There is a Genuine Dispute Regarding Plaintiff’s Facts

• Crystal Ivory does not have any direct, personal knowledge of the underlying facts in
this case
• Crystal Ivory has not been identified as an
expert witness by any party
• Ex. 20 establishes only what the documents reviewed by Crystal Ivory appear to
reflect — not that MW transferred “investor capital” amounting to at least $9.1 million net to Lendacy
• Ex. 20 cannot be presented in a form that
would be admissible in evidence
134

Williams and two of his entities took unsecured loans
amounting to at least $6.8
million funded with KFYield assets.

Id. at Exs. B and E;
Exs. 30-31, 41-42

Disputed

• Ex. 20 is hearsay based on hearsay/unauthenticated documents
• Crystal Ivory is a CPA currently employed
by Plaintiff
• Crystal Ivory does not have any direct, personal knowledge of the underlying facts in
this case
• Crystal Ivory has not been identified as an
expert witness by any party
• Ex. 20 establishes only what the documents reviewed by Crystal Ivory appear to
reflect — not that MW and two of his entities took unsecured loans amounting to at
least $6.8 million funded with KFYield assets
• Ex. 20 cannot be presented in a form that
would be admissible in evidence

Page 74 of 75

MW and his entities did not take unsecured loans totaling at least $6.7 million
• Exhibit B at ¶¶ __
None of the loans to MW and his entities were funded with KFYield assets
• Exhibit B at ¶¶ __
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135

Plaintiff’s
Undisputed Facts

Plaintiff’s Record
Evidence

Disputed/
Undisputed

Plaintiff’s Evidence Does Not Support
the Facts — Or the Absence of a Dispute

There is a Genuine Dispute Regarding Plaintiff’s Facts

Between January 2015 and
October 2017, Williams
used $30,872.44 of investor
funds to pay Silexx Financial Systems, LLC (“Silexx”), another company
that Williams partially
owned and/or had a financial interest in.

Ex. 20, Ivory Decl.
at ¶12; Ex. 12, MW
at 398:7-15

Disputed

• Ex. 12 establishes only that MW had a 40%
ownership in Silexx — not that MW used
$30,872.44 of “investor funds” to pay Silexx

MW did not use investor funds to pay
Silexx

• Ex. 20 is hearsay based on hearsay/unauthenticated documents
• Crystal Ivory is a CPA currently employed
by Plaintiff
• Crystal Ivory does not have any direct, personal knowledge of the underlying facts in
this case
• Crystal Ivory has not been identified as an
expert witness by any party
• Ex. 20 establishes only what the documents reviewed by Crystal Ivory appear to
reflect — not that MW used $30,872.44 of
investor funds to pay Silexx
• Ex. 20 cannot be presented in a form that
would be admissible in evidence
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• Exhibit B at ¶¶ __
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
CASE NO.: 8:20-cv-394
SECURITIES AND EXCHANGE
COMMISSION,
Plaintiff,
v.
KINETIC INVESTMENT GROUP, LLC, and
MICHAEL SCOTT WILLIAMS,
Defendants, and
KINETIC FUNDS I, LLC,
KCL SERVICES, LLC d/b/a LENDACY,
SCIPIO LLC,
LF42, LLC,
EL MORRO FINANCIAL GROUP, LLC,
and KIH, INC. f/k/a KINETIC INTERNATIONAL, LLC,
Relief Defendants.
__________________________________________________/
DECLARATION OF MICHAEL SCOTT WILLIAMS
I, Michael Scott Williams, pursuant to 28 U.S.C. § 1746, declare as follows:
1.

My name is Michael Scott Williams. I am over eighteen years of

age, and I suffer from no mental or legal disability. All statements contained
in this declaration are based upon my personal knowledge.
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2.

I am a named Defendant in the above-styled action (“Action”).

3.

Based on my review of the Complaint [D.E. 1] filed in the Action,

it is my understanding that the relevant time period in the Action runs from
January 1, 2012 through February 20, 2020 (“Relevant Time Period”).
The Kinetic Entities
4.

I formed Kinetic Investment Group, LLC f/k/a Kinetic Manage-

ment Group, LLC (“Kinetic Group”) with the aid of — and in reliance on the
advice, guidance, and expertise of — my attorneys, accounts, and other professional advisers. More specifically, it was my attorneys who literally and actually formed Kinetic Group when they drafted, revised, finalized, and filed the
documentation that resulted in Kinetic Group being formed and coming into
existence.
5.

I am not presently the managing member of Kinetic Group.

6.

I did not have an ownership interest in, control over, and exercise

ultimate authority over Kinetic Group during the entirety of the Relevant Time
Period.
7.

On March 6, 2020, Mark A. Kornfeld was appointed as receiver for

Kinetic Group, its managers and officers were dismissed, and their powers
were suspended. See Exhibit 1, attached hereto.
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8.

Kinetic Partners, LLC (“Kinetic Partners”) was the managing

member of the Kinetic Group during part of — but not the entirety of — the
Relevant Time Period.
9.

My attorneys formed Kinetic Partners by drafting, revising, final-

izing, and filing the documentation that resulted in Kinetic Partners being
formed and coming into existence.
10.

I am not presently the managing member of Kinetic Partners.

11.

LF42 was the managing member of Kinetic Partners during part

of — but not the entirety of — the Relevant Time Period.
12.

LF42, LLC (“LF42”) was the majority owner of Kinetic Partners.

13.

My attorneys formed LF42 by drafting, revising, finalizing, and fil-

ing the documentation that resulted in LF42 being formed and coming into
existence.
14.

I am not presently the managing member of LF42.

15.

I was the managing member of LF42 during part of — but not the

entirety of — the Relevant Time Period.
16.

I did not have an ownership interest in, control over, and exercise

ultimate authority over LF42 during the entirety of the Relevant Time Period.
17.

On March 6, 2020, Mark A. Kornfeld was appointed as receiver for

LF42, its managers and officers were dismissed, and their powers were suspended. See Exhibit 1.
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18.

I formed KCL Services, LLC d/b/a Lendacy (“Lendacy”) with the

aid of — and in reliance on the advice, guidance, and expertise of — my attorneys, accounts, and other professional advisers. More specifically, it was my
attorneys who literally and actually formed Lendacy when they drafted, revised, and finalized the documentation that resulted in Lendacy being formed
and coming into existence.
19.

I am not presently the managing member of Lendacy.

20.

Kinetic Partners was the managing member of Lendacy during

part of — but not the entirety of — the Relevant Time Period.
21.

Kinetic Group was the managing member of Lendacy during part

of — but not the entirety of — the Relevant Time Period.
22.

LF42 was the majority owner of Lendacy during part of — but not

the entirety of — the Relevant Time Period.
23.

I did not have an ownership interest in, control over, and exercise

ultimate authority over Lendacy during the entirety of the Relevant Time Period
24.

On March 6, 2020, Mark A. Kornfeld was appointed as receiver for

Lendacy, its managers and officers were dismissed, and their powers were suspended. See Exhibit 1.
25.

Lendacy is not presently in the business of providing lines of credit

to accredited investors.
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26.

Based on my review of the Receiver’s First Interim Report [D.E.

60] filed in this Action, it is my understanding that Lendacy is not presently
conducting any business.
27.

My attorneys formed Kinetic Funds I, LLC (“Kinetic Funds”) by

drafting, revising, finalizing, and filing the documentation that resulted in Kinetic Funds being formed and coming into existence.
28.

I am not presently the managing member of Kinetic Funds.

29.

I do not presently manage Kinetic Funds.

30.

Kinetic Partners is not presently the managing member of Kinetic

Funds.
31.

Kinetic Partners was the managing member of Kinetic Funds dur-

ing part of — but not the entirety of — the Relevant Time Period. 1
32.

Kinetic Group managed Kinetic Funds during part of — but not

the entirety of — the Relevant Time Period.
33.

Kinetic Group does not presently manage Kinetic Funds.

34.

Kinetic Group does not presently charge Kinetic Funds a 1% man-

agement fee.

In my Declaration dated March 12, 2021, I misstated that “Kinetic Group” was the “managing manager” of Kinetic Funds [D.E. 202-1 at ¶ 5]. That was a typo.
1
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35.

I did not have an ownership interest in, control over, and exercise

ultimate authority over Kinetic Funds during the entirety of the Relevant Time
Period.
36.

On March 6, 2020, Mark A. Kornfeld was appointed as receiver for

Kinetic Funds, its managers and officers were dismissed, and their powers
were suspended. See Exhibit 1.
37.

Kinetic Funds does not presently operate as a private pooled in-

vestment fund.
38.

Based on my review of the Receiver’s Second Interim Report [D.E.

111] filed in this Action, it is my understanding that, as of March 20, 2020, all
of Kinetic Funds’ investments have been liquidated.
39.

Based on my review of the Receiver’s First Interim Report [D.E.

60] filed in this Action, it is my understanding that Kinetic Funds is not presently conducting any business.
40.

My attorneys formed Scipio, LLC (“Scipio”) by drafting, revising,

finalizing, and filing the documentation that resulted in Scipio being formed
and coming into existence.
41.

I am not presently the president of Scipio.

42.

I was the president of Scipio during part of — but not the entirety

of — the Relevant Time Period.
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43.

I did not have an ownership interest in, control over, and exercise

ultimate authority over Scipio during the entirety of the Relevant Time Period.
44.

On March 6, 2020, Mark A. Kornfeld was appointed as receiver for

Scipio, its managers and officers were dismissed, and their powers were suspended. See Exhibit 1.
45.

My attorneys formed El Morro Financial Group, LLC (“El Morro”)

by drafting, revising, finalizing, and filing the documentation that resulted in
El Morro being formed and coming into existence.
46.

I am not presently the president of El Morro.

47.

I was the president of El Morro during part of — but not the en-

tirety of — the Relevant Time Period.
48.

I did not have an ownership interest in, control over, and exercise

ultimate authority over El Morro during the entirety of the Relevant Time Period.
49.

On March 6, 2020, Mark A. Kornfeld was appointed as receiver for

El Morro, its managers and officers were dismissed, and their powers were
suspended. See Exhibit 1.
50.

My attorneys formed KIH, Inc. f/k/a Kinetic International, LLC

(“KIH”) by drafting, revising, finalizing, and filing the documentation that resulted in KIH being formed and coming into existence.
51.

I do not presently have stock in KIH.
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52.

In December 2019, KIH’s directors dissolved and terminated KIH.

As a result, KIH no longer exists.
53.

I did not have an ownership interest in, control over, and exercise

ultimate authority over KIH during the entirety of the Relevant Time Period.
54.

On March 6, 2020, Mark A. Kornfeld was appointed as receiver for

KIH, its managers and officers were dismissed, and their powers were suspended. See Exhibit 1.
Kinetic Funds
55.

Kinetic Funds was a Delaware limited liability corporation. A copy

of Kinetic Fund’s Operating Agreement is attached hereto as Exhibit 2.
56.

Kinetic Funds was an open-end investment fund.

57.

Kinetic Group managed Kinetic Funds’ day-to-day operations and

charged a fee for the services it provided to Kinetic Funds.
58.

Kinetic Group used the fee that it charged Kinetic Funds for its

services to pay the various entities that Kinetic Group retained to aid it in
providing services to Kinetic Funds.
59.

For example, Kinetic Group used the fee it charged Kinetic Funds

to pay Silexx Financial Systems, LLC (“Silexx”) to license Silexx’s software so
that Kinetic Group could manage Kinetic Funds’ investments.
60.

Similarly, Kinetic Group used the fee it charged Kinetic Funds to

pay El Morro for the services it provided in preparing the monthly account
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statements that Kinetic Funds provided to its investors and offering translation services to Kinetic Funds’ Spanish-speaking investors.
61.

Kinetic Funds relied on a number of registered, third parties to

identify and refer prospective investors to it.
62.

One such third party was Consultiva Wealth Management, Corp.

(“Consultiva”). Myrna Rivera, Eileen Rivera, Kitzy Sancez, and Evangeline
Davila were employees of Consultiva.
63.

Consultiva did not invest in Kinetic Funds, nor was it a Kinetic

Funds investor.
64.

Kinetic Funds’ investors were given a copy of a Subscription Agree-

ment, an Offering Questionnaire, and Kinetic Funds’ Operating Agreement
prior to investing in Kinetic Funds.
65.

Kinetic Funds’ attorneys drafted, reviewed, provided edits and

comments, and approved all versions of the Subscription Agreements, Offering
Questionnaires, and Operating Agreements before they were provided to Kinetic Funds’ prospective and actual investors and to Kinetic Funds’ third-party
referral agents.
66.

I never approved providing a Subscription Agreement, Offering

Questionnaire, or Operating Agreement (including its exhibits) to a prospective or actual investor or to a third-party referral agent until I had first con-
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firmed that that version of the Subscription Agreement, Offering Questionnaire, or Operating Agreement had been reviewed and approved by Kinetic
Funds’ attorneys. I relied on the advice and guidance of Kinetic Funds’ attorneys and other professional advisers to make sure that all Subscription Agreements, Offering Questionnaires, and Operating Agreements that Kinetic
Funds and I provided to potential and actual investors complied with all applicable laws and regulations and properly and adequately made all necessary
disclosures.
67.

Similarly, Kinetic Funds’ attorneys reviewed, provided edits and

comments, and approved the Kinetic Funds’ marketing materials, brochures,
newsletters, reports, and other information materials before they were provided to Kinetic Funds’ prospective and actual investors and to Kinetic Funds’
third-party referral agents.
68.

I never approved providing any Kinetic Funds’ marketing materi-

als, brochures, newsletters, reports, or other information materials to a prospective or actual investor or to a third-party referral agent until I had first
confirmed the Kinetic Funds’ marketing materials, brochures, newsletters, reports, or other information materials had been reviewed and approved by Kinetic Funds’ attorneys. I relied on the advice and guidance of Kinetic Funds’
attorneys and other professional advisers to make sure that all marketing materials, brochures, newsletters, reports, and other information materials that
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Kinetic Funds and I provided to potential and actual investors complied with
all applicable laws and regulations and properly and adequately made all necessary disclosures.
69.

Kinetic Funds’ investors were required to complete and sign a Sub-

scription Agreement, an Offering Questionnaire, and either Exhibit B-1 or Exhibit C-1 of Kinetic Funds’ Operating Agreement prior to investing in Kinetic
Funds. 2
70.

Kinetic Funds’ investors who signed Exhibit B-1 of Kinetic Funds’

Operating Agreement were referred to as “Class B Members.”
71.

Kinetic Funds’ investors who signed Exhibit C-1 of Kinetic Funds’

Operating Agreement were referred to as “Class C Members.”
72.

Kinetic Partners was referred to as the “Class A Member.”

73.

Class B and Class C Members were entitled to 100% of any divi-

dends or other income generated by the investments held by the Kinetic Funds’
sub-fund in which they invested and 80% of the “net profits” earned by the
Kinetic Funds’ sub-fund in which they invested.
74.

The Class A Member was entitled to 20% of the “net profits” earned

by Kinetic Funds and none of the dividends or other income generated by the
investments held by Kinetic Funds.
The exhibits attached to at least one version of Kinetic Funds’ Operating Agreement were
identified as “Exhibit B” and “Exhibit C.”
2
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75.

The term “net profits” was defined as the total of all profits gener-

ated by a Kinetic Funds’ sub-fund minus all expenses incurred by that Kinetic
Funds’ sub-fund.
76.

By signing the Subscription Agreement, Kinetic Funds’ investors

acknowledged that they: (1) had received and read the Kinetic Funds’ Operating Agreement; (2) understood the risk of investing in Kinetic Funds; (3) had
consulted with their legal, accounting, tax, investment, and other advisers
with respect the merits and risks of in Kinetic Funds; (4) understood that Kinetic Funds was highly speculative and that they were able to bear the risk of
investing in it; (5) were “accredited investors” and had a net worth in excess of
$1,500,000. See Exhibit 3 at § 2(j)-(l).
77.

By signing Exhibit B-1 or Exhibit C-1 of Kinetic Funds’ Operating

Agreement, Kinetic Funds’ investors agreed to be bound by Kinetic Funds’ Operating Agreement and confirmed that they: (1) were experienced in business
matters; (2) regarded themselves as sophisticated investor who are able to
evaluate investment and financial information and/or have chosen independent profession advisors to assist in such evaluation; and (3) had consulted their
tax, investment, and legal advisors in determining whether to invest in Kinetic
Funds. See Exhibit 2 at § 14.1(a)(ii)-(iii); Exhibit 4 at 1; Exhibit 5 at 1.
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78.

Kinetic Funds’ investors who executed Exhibit B-1 of Kinetic

Funds’ Operating Agreement could request to make a withdrawal of their investment at the end of a calendar quarter provided they gave Kinetic Funds
30-days prior written notice; however, such withdrawals were not a right, and
Kinetic Funds’ Managing Member had sole and absolute discretion to reject
such a request to withdraw an investment. See Exhibit 4 at 3.
79.

Kinetic Funds’ investors who executed Exhibit C-1 of Kinetic

Funds’ Operating Agreement could request to make withdrawal of their investment at the end of a calendar year provided they gave Kinetic Funds 30-days
prior written notice; however, such withdrawals were not a right, and Kinetic
Funds’ Managing Member had sole and absolute discretion to reject such a
request to withdraw an investment. See Exhibit 5 at 3.
80.

Kinetic Funds Operating Agreement expressly disclosed to Kinetic

Funds’ investors that Kinetic Funds’ Managing Member had full, exclusive,
and complete discretion to manage and control Kinetic Funds’ business and
affairs including, without limitation, the exclusive right and power to any time
and without notice to the investors: (1) sell, transfer, assign, convey or exchange all or any part of Kinetic Funds’ assets; (2) mortgage, pledge, or otherwise encumber all or any part of Kinetic Funds’ assets; (3) borrow any money
on behalf of Kinetic Funds; and (5) lend any of Kinetic Funds to any person or
entity. See Exhibit 2 at § 5.2(j).
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81.

Kinetic Funds’ investors allocated the money they invested in Ki-

netic Funds to one or more of Kinetic Funds’ “sub-funds,” each of which was
designed to pursue a different investment objective (e.g., capital growth, income, etc.).
82.

Kinetic Funds Yield (“KFYield”) was one of the sub-funds offered

to Kinetic Funds’ investors. As such, KFYield was not an actual entity. Rather,
it was more like a bookkeeping entry to keep track of which of the funds invested in Kinetic Funds were allocated to KFYield.
83.

KFYield’s primary investment objective was to generate income

(e.g., dividends, interest payments, etc.). To the extent that the price of KFYield’s investments increased in value (i.e., “capital appreciation” or “growth”),
that was side a benefit but not a primary goal. KFYield was willing to forego
such capital appreciation if an investment generated income consistent with
KFYield’s primary investment objective.
84.

KFYield’s goal was to generate 5.5% income on the funds allocated

to it. This was not a contractual mandate or a guarantee, however, only an
aspirational goal. KFYield’s contractual mandate was only to invest in financial products that generated income of any amount.
85.

Almost all of Kinetic Funds’ investors elected to allocate the money

they invested in Kinetic Funds to KFYield. As a result, almost all of the funds
invested in Kinetic Funds were allocated to KFYield.
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86.

Every investor in Kinetic Funds is a “member” of Kinetic Funds.

See Exhibit 2 at 1 and §§ 1.10, 1.12, 1.13, 1.26.
87.

A ledger was maintained by Kinetic Funds to keep track of each

member’s investments, withdrawals, profits, and losses in Kinetic Funds. This
ledger is termed a “Capital Account,” and each member was tracked in a separate Capital Account. See Exhibit 2 at §§ 1.7, 1.8, 3.3.
88.

A member’s percentage interest in Kinetic Funds was determined

by dividing the total value of that member’s Capital Account by the total of all
the Capital Accounts for all of the members. See Exhibit 2 at § 1.30.
89.

Under the plain language of Kinetic Fund’s Operating Agreement

and the governing law — and as a matter of Kinetic Funds’ standard operating
procedure — every member of Kinetic Funds was entitled to obtain from Kinetic Funds at any time full information regarding Kinetic Fund’s activities,
affairs, and financial information — including, but not limited to, the amount
of Kinetic Funds’ investments that was margined, the amount and kinds of
assets Kinetic Funds held in its brokerage account and outside its brokerage
account, the amount of funds it loaned to Lendacy, the status of those loans,
etc. All that was required for a member to obtain such information was that
the member request it.
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Kinetic Fund’s Operations
90.

Kinetic Funds maintained a bank account at BMO Harris Bank,

N.A. (“BMO”).
91.

All investments in Kinetic Funds were first deposited into Kinetic

Funds’ BMO account.
92.

At different times, Kinetic Funds’ BMO account held deposits from

investors, Kinetic Funds’ funds, KFYield’s funds, funds loaned to Kinetic
Funds by Interactive Brokers, LLC (“IB”), and/or funds earned by or owed to
Kinetic Group and/or other third parties.
93.

All of Kinetic Funds’ expenses — e.g., the management fee it paid

to Kinetic Group, etc. — were paid out of Kinetic Funds’ BMO account.
94.

Similarly, all payments to customers — e.g., redemptions and

withdrawals of their investments, distributions of dividends, etc. — were paid
from Kinetic Fund’s BMO account.
95.

Kinetic Funds also maintained a brokerage account at IB.

96.

Kinetic Funds maintained all of its investments in U.S-listed fi-

nancial products in its IB account.
97.

After an investor’s funds were received in Kinetic Funds’ BMO ac-

count, Kinetic Funds would transfer sufficient funds from its BMO account to
its IB account to invest in an amount of U.S-listed financial products equal in
value to the investor’s investment.
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98.

The following diagram illustrates the flow of a hypothetical inves-

tor’s $1,000,000 investment in Kinetic Funds:

99.

If this hypothetical investor were Kinetic Funds’ only investor,

then after the transfers were completed,
(i)

Kinetic Funds’ BMO account statement would
reflect a balance of $0;

(ii)

Kinetic Funds’ IB account statement would reflect a balance of $1,000,000; 3

(iii)

The investor’s Capital Account would reflect a
total balance of $1,000,000, all of which was invested in U.S.-listed financial products; and

(iv)

Kinetic Funds’ Capital Account would reflect a
total balance of $0.

More precisely, Kinetic Funds’ IB account statement would reflect the current market value
of U.S.-listed financial products purchased with the investors $1,000,000, the values of which
could rise or fall according to changes in the market.
3
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100. If Kinetic Funds were closed at that point, the investor’s
$1,000,000 would be returned to the investor, 4 and all assets would be accounted for.
Kinetic Funds’ Use of Margin
101. Many brokerage firms, including IB, allow their customers to use
the assets in their accounts (e.g., cash, stocks, bonds, mutual funds, etc.) as
collateral to borrow additional funds from the brokerage firms to use however
the customers might wish (e.g., to buy more investments, to withdraw from
their account and spend, etc.). This is referred as “margin.” The customer pays
interest on the funds borrowed from the brokerage firm (“margin interest”) until the loan is repaid in full. 5
102. Brokerage firms take on risk when they agree to let their customers borrow funds from them — e.g., the risk the customers will not repay their
loans, the risk the securities being used as collateral for the loan will decline
in value, etc.

More precisely, the investor’s pro rata share of Kinetic Funds’ investments (the values of
which could rise or fall according to changes in the market) would be returned to the investor.
Since the investor in this example is Kinetic Funds’ only investor, the investor would be entitled to 100% of the value of Kinetic Funds’ investments at the time it closed. If the value of
Kinetic Funds’ investments doubled between when the investor made his investment and
when Kinetic Funds closed, the investor would receive $2,000,000. On the other hand, if the
value of Kinetic Funds’ investments had dropped by half, then the investor would receive
$500,000.
4

Due to the unique circumstances of the market during the Relevant Time Period, the margin
interest charged by IB during the Relevant Time Period was negligible.
5
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103. To protect themselves from these risks, brokerage firms limit the
amount a customer can borrow to a percentage of the value of the assets in his
account depending on various factors including, among other things, the nature of the brokerage firm’s relationship with the customer (e.g., is he a longterm customer or a new one), the financial resources of the customer (e.g., is
he wealthy, does he have many liquid assets, etc.), and the kinds of assets in
the account to be used as collateral (e.g., are they government bonds, blue chip
stocks, penny stocks, etc.).
104. For example, a brokerage firm might limit the amount that a particular customer could borrow to 50% of the value of the assets in the customer’s account. If the customer held only Apple stock worth a total of
$1,000,000 in his account, then the brokerage firm would let the customer borrow up to $500,000 (i.e., $1,000,000 x 50%). If the customer wanted to, he could
borrow the full $500,000 and use those funds to buy another $500,000 of Apple
stock. The customer’s brokerage statement would then reflect that the customer owned $1,500,000 worth of Apple stock and also that he owed $500,000
to the brokerage firm.
105. Some brokerage firms, including IB, allow their larger and more
sophisticated customers to employ “portfolio margin,” which is essentially margin that relies on a more customized and fine-tuned analysis of the “net risk”
of the individual assets in a customer’s account (by taking into consideration
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all of the customer’s positions regarding each of the assets he owns) to determine the total percentage of the customer’s assets that the customer can borrow from the brokerage firm.
106. For example, if a customer has Apple stock in his account, a brokerage firm using portfolio margin might add together the risk related to the
customer’s Apple stock with the risk related to the customer’s other positions
in Apple stock — e.g., if the customer also sold Apple stock short in his account
or if he also held Apple stock options, etc. — to calculate a total “net risk” for
the customer’s entire position relating to Apple.
107. Similarly, if a customer has a sophisticated trade strategy in place
in his account that locks in the value of a particular position, a brokerage firm
using portfolio margin might be willing to let that customer borrow a greater
percentage against the investments that are part of that strategy because —
taken as a whole — the strategy locks in a fixed price that cannot change,
which makes those investments that are part of the strategy very reliable as
collateral.
108. By contrast, because Treasury bonds are issued and backed by the
full faith and credit of the U.S. government and therefore are essentially considered to be “risk-free,” a brokerage firm using portfolio margin might be willing to let a customer borrow a greater percentage against the Treasury bonds
in his account.
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109. Kinetic Funds employed portfolio margin at IB to increase its ability to pursue various investment strategies and to buy various investments
and assets.
110. Through portfolio margin, Kinetic Funds was able to borrow from
IB up to 90% of the value of the investments it held at IB.
111. As a result, if an investor invested $1,000,000 in Kinetic Funds,
the investor would deposit $1,000,000 into Kinetic Funds’ BMO account. Kinetic Funds would transfer that $1,000,000 to its IB account and invest in an
equivalent amount of U.S. listed securities. If Kinetic Funds later needed
$900,000 to pay various expenses from its BMO account, Kinetic Funds could
use portfolio margin to borrow $900,000 from IB (i.e., $1,000,000 x 90%), and
then transfer that $900,000 its BMO account. In that way, the investor’s
$1,000,000 would remain fully invested in U.S. listed securities, and Kinetic
Funds would also have the funds it needed to pay its expenses:
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112. If this investor were Kinetic Funds’ only investor, then after the
transfers were completed:
(i)

Kinetic Funds’ BMO account statement would
reflect a balance of $900,000;

(ii)

Kinetic Funds’ IB account statement would reflect a balance of $100,000 comprised of
$1,000,000 invested in U.S.-listed financial
products and a $900,000 margin debt (i.e., the
money Kinetic Funds borrowed from IB);

(iii)

The investor’s Capital Account would reflect a
total balance of $1,000,000;

(iv)

Kinetic Funds’ Capital Account would reflect a
total balance of $0 (comprised of $900,000 in
cash held in Kinetic Funds’ BMO account and a
$900,000 loan owed by Kinetic Funds to IB); and

(v)

The investor’s Kinetic Funds account statement
would reflect a total balance of $1,000,000.
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113. If Kinetic Funds were closed at that point, the investor’s
$1,000,000 would be returned to the investor and IB’s $900,000 would be returned to IB, and all assets would be accounted for.
114. Kinetic Funds had to pay a fee each time it transferred funds to or
from its BMO account and its IB account, which fees were passed on to Kinetic
Funds’ investors in the form of fund expenses that reduced Kinetic Funds’ “net
profits.”
115. In the beginning, these transfer fees were nominal. Over time,
however, as Kinetic Funds grew, Kinetic Funds began to have to make more
and more transfers between its accounts, and the fees associated with those
transfers began to add up.
116. To reduce the transfer fees that it was incurring (and passing on
to investors), Kinetic Funds used portfolio margin to reduce the number of
transfers it needed to make.
117. To continue with the previous example, if a second investor invested an additional $900,000 in Kinetic Funds, those funds would be deposited into Kinetic Funds’ BMO account, and Kinetic Funds could then transfer
those funds to its IB account. If Kinetic Funds later needed $900,000 to pay
various expenses from its BMO account, Kinetic Funds could use portfolio margin to borrow $900,000 from IB, and then transfer that $900,000 its BMO account. Investor No. 1’s $1,000,000 and Investor No. 2’s $900,000 would remain
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fully invested in U.S. listed securities, and Kinetic Funds would have the funds
it needed to pay its expenses — but that series of transactions would result in
at least three separate fund transfers, each of which would be charged a separate transfer fee that would have to be passed on the Kinetic Funds’ investors:

118. To reduce the number fund transfers (and the amount of transfer
fees that would have to be passed on to its investors), rather than transfer
Investor No. 2’s $900,000 to its IB account, Kinetic Funds could leave those
funds in its BMO account and instead use portfolio margin to borrow $900,000
from IB (using Investor No. 1’s $1,000,000 in the IB account as collateral). Kinetic Funds could then use those borrowed funds to invest in $900,000 of U.S.
listed securities on behalf of Investor No. 2. The end result would be the same,
but getting there would involve only one transfer (instead of three):
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119. After the transfers were completed,
(i)

Kinetic Funds’ BMO account statement would
reflect a balance of $900,000;

(ii)

Kinetic Funds’ IB account statement would reflect a balance of $1,000,000 comprised of
$1,900,000 invested in U.S.-listed financial
products and a $900,000 margin debt (i.e., the
money Kinetic Funds borrowed from IB);

(iii)

Investor No. 1’s Capital Account would reflect a
total balance of $1,000,000;

(iv)

Investor No. 2’s Capital Account would reflect a
total balance of $900,000;

(v)

Kinetic Funds’ Capital Account would reflect a
total balance of $0 (comprised of $900,000 in
cash held in Kinetic Funds’ BMO account and a
$900,000 loan owed by Kinetic Funds to IB);

(vi)

Investor No. 1’s Kinetic Funds account statement would reflect a total balance of $1,000,000;
and

(vii) Investor No. 2’s Kinetic Funds account
statement would reflect a total balance of
$900,000.
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120. If Kinetic Funds were closed at that point, Investor No. 1’s
$1,000,000 would be returned to Investor No. 1, 6 Investor No. 2’s $900,000
would be returned to Investor No. 2, 7 IB’s $900,000 would be returned to IB,
and all assets would be accounted for.
121. Seen by someone outside of Kinetic Funds who did not have access
to the full story, it might appear as though Investor No. 2’s $900,000 had not
been invested and was sitting, unused, in Kinetic Funds’ BMO account. Appearances, however, can be deceiving, As explained above, $900,000 worth of
U.S.-listed securities would have, in fact, been purchased in Kinetic Funds’ IB
account consistent with Investor No. 2’s investment; and Kinetic Funds would
be holding a total of $1,900,000 in U.S.-listed financial products, which is equal
to total amount of money invested by Investor No. 1 and Investor No. 2.
Kinetic Funds’ Hedging Strategies
122. A “hedge” is an investment that is made with the intention of reducing the risk of adverse price movements in another investment. More

To be more precise, Investor No. 1 would receive his pro rata share of the value of Kinetic
Funds’ investments (whose values could rise or fall according to changes in the market). Since
Investor No. 1’s $1,000,000 investment represents 52.63% of the total $1,900,000 invested in
Kinetic Funds in this example, Investor No. 1 would receive 52.63% of the value of Kinetic
Funds’ investments at the time it was closed. See supra n.4
6

Since Investor No. 2’s $900,000 investment represents 47.37% of the total $1,900,000 invested in Kinetic Funds in this example, Investor No. 2 would receive 47.37% of the value of
Kinetic Funds’ investments at the time it was closed. See supra n.4

7
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simply, a hedge can be thought of as insurance to protect against the possibility
that the value of an investment will decline.
123. Kinetic Funds employed various hedging strategies involving U.S.listed options in its IB account to protect the value of the investments it held
in its IB account so that those investments could never lose more than 10% of
their value.
124. One of the simplest hedging strategies used by Kinetic Funds involved buying a put option on an investment that Kinetic Funds held in its IB
account.
125. A put option is a contract giving the owner of the put option the
right (but not the obligation) to sell a specified amount of an underlying security at a pre-determined price within a specified time frame. 8 The predetermined price is referred to as the “strike price.” The deadline to exercise a put
option is referred to as the “expiration date.” The price of the put option is
referred to as the “premium.” 9

Conversely, a call option is a contract giving the owner the right (but not the obligation) to
buy a specified amount of an underlying security at a pre-determined price within a specified
time frame.
8

Most put options represent a right to sell (and in the case of call options, the right to buy)
100 shares of the underlying security, and the premium is typically quoted as a dollar amount
per share. Thus, if a put option has a premium of $1, that means it will cost $100 (i.e.,
$1/share x 100 shares) to purchase the option.
9
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126. If Kinetic Funds purchased 100 shares of XYZ stock at a price
$100/share for a total cost of $10,000, it might simultaneously purchase one
XYZ put option (representing the right for Kinetic Funds to sell 100 shares of
XYZ stock to the person who sold the put option to it) with an expiration date
90 days in the future, a strike price of $91/share, and a premium of $1 for a
total cost of $100 (i.e., the $1 premium x 100 shares of underlying XYZ stock).
127. If the price of XYZ stock drops below $90 anytime within the next
90 days, Kinetic Funds could exercise its put option and force the person who
sold it the option to purchase all 100 shares of its XYZ stock at price equal to
$91/share for a total price of $9,100. 10
128. In this example, Kinetic Funds originally paid $10,000 for its XYZ
stock. After Kinetic Funds exercised its put option, it received $9,100 — for a
net loss of $900. However, Kinetic Funds also paid $100 to buy its put option
(i.e., the cost of its insurance policy), which must be included in calculating its
losses. Thus, Kinetic Funds lost a total of $1,000 (i.e., $10,000 - $900 - $100) or
10% of the price it paid for XYZ stock.

The person on the other side of this trade who originally sold the put option to Kinetic
Funds presumably did so because he believed that the price of XYZ’s stock would not drop
below $91/share, in which case Kinetic Funds would not exercise the put option (because it
would not make sense for Kinetic Funds sell a stock worth $92/share for $91/share) and the
buyer of the put option would be able to keep as profit the $100 put option premium that
Kinetic Funds paid to him.
10
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129. Importantly, no matter how far below $91/share the price of XYZ’s
stock falls, Kinetic Funds can never lose more $1,000. Even if XYZ’s stock falls
all the way down to $0.50/share, Kinetic Funds can still exercise its put option
and force the person who sold the option to it to buy its 50-cent XYZ stock for
$91/share and thus recoup $9,000 of its original $10,000 investment.
130. Kinetic Funds also employed other, more complicated, hedging
strategies that involved various combinations of one or more put options and/or
call options, depending on the investment to be hedged, the risks it was attempting to hedge against, and the state of the market.
131. Every investment that Kinetic Funds held in its IB account was
hedged with U.S.-listed options so that they could never lose more than 10% of
their value due to adverse market movement.
132. Many of the investments that Kinetic Funds held in its IB account
were hedged beyond this minimum protection — e.g., so that they could never
lose more than 7% or 5% or less due to adverse market movement.
133. In some cases, the investments that Kinetic Funds held in its IB
account were hedged to the point that they could never lose anything and/or
even generate a profit in declining market conditions. 11

In those cases where an investment was completely hedged so that it could never lose any
value, the cost of the hedge (i.e., the cost of the insurance) usually meant that that Kinetic
Funds would not receive any benefit if the price of the underlying investment went up. This
was acceptable because such investments were held in the KFYield sub-fund, the primary
11
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Lendacy
134. For each investor who invested in Kinetic Funds, an amount of
U.S.-listed financial products was purchased in Kinetic Funds’ IB account
equal in value to the investor’s investment in Kinetic Funds.
135. All of the investments purchased in Kinetic Funds’ IB account
were hedged so that they could never lose more than 10% of their value due to
adverse market movement. In many cases, the investments were hedged so
that could never lose even less than 10% of their value. In some cases, they
were hedged so that they could not lose any part of their value.
136. As a service and benefit to Kinetic Funds’ investors, Kinetic Funds
worked with Lendacy to offer Kinetic Funds’ investors the ability to borrow up
to 70% of the value of their investment in Kinetic Funds at substantially reduced interest rates to use however the investors might wish — e.g., to buy a
home, to invest in a business, to pay a debt, etc.
137. Kinetic Funds was able to offer this service to its investors because
the U.S.-listed financial products that it held in its IB account — which financial products represented the investors’ investments in Kinetic Funds — were

investment objective of which was income (not capital appreciation). Kinetic Funds was willing to forego participating in the increase in such an investment’s price because that investment generated a fixed income (e.g., it paid a dividend) — and once Kinetic Funds received
that income, Kinetic Funds could sell the investment assured that it would receive the full
price that Kinetic Funds had originally paid for it.
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hedged and could never drop below 90% of the price at which they acquired.
Thus, if an investor wanted to borrow 70% of the value of his investment in
Kinetic Funds, the securities held at IB, which would be used as the collateral
for the investor’s loan, would always be sufficient to cover the loan in the event
the investor failed to repay it.
138. In addition, Kinetic Funds was able to offer this service to its investors because it was able to use portfolio margin in its IB account to borrow
from IB the funds that it would lend to Lendacy, which funds Lendacy would
then lend to the investors. As result, Kinetic Funds never had to liquidate any
of the U.S.-listed financial products in its IB account in order to loan funds to
Lendacy so that Lendacy could loan funds to Kinetic Funds’ investors.
139. Instead, Kinetic Funds could borrow the funds from IB and lend
those borrowed funds to Lendacy, which in turn, lent those funds to Kinetic
Funds’ investors — which meant that the full value of the investors’ investments in Kinetic Funds always remained fully invested in U.S.-listed financial
products and continued to generate investment income for the investors consistent with KFYield’s investment objective.
140. Stated another way, all of the funds transferred from Kinetic
Funds’ BMO account to Lendacy’s BMO account were funds that were IB’s
funds which IB loaned to Kinetic Funds. Thus, Lendacy was lending only IB’s
funds to the customers to whom it extended loans.
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141. None of the funds transferred from Kinetic Funds’ BMO account
to Lendacy’s BMO account were investor funds, assets, or capital or KFYield
funds, assets, or capital or Kinetic Funds funds, assets, or capital.
142. No investor funds, assets, or capital or KFYield funds, assets, or
capital or Kinetic Funds funds, assets, or capital were transferred to, received
by, used by, or invested in Lendacy.
143. No investor funds, assets, or capital or KFYield funds, assets, or
capital or Kinetic Funds funds, assets, or capital were transferred to, received
by, or used by, or invested in Kinetic Group, Kinetic Partners, LF42, Scipio, El
Morro, KIH, ISX, LLC (“ISX”), Silexx, Zephyr Aerospace, LLC (“Zephyr”), or
me.
144. Lendacy, Kinetic Funds, and IB were separate and distinct legal
entities and separate and distinct from one another.
145. To continue with the previous example, if Investor No. 1 was Kinetic Funds’ first investor and invested $1,000,000 in Kinetic Funds, those
funds would be deposited into Kinetic Funds’ BMO account, then transferred
by Kinetic Funds to its IB account, and then be used to invest in U.S.-listed
financial products with a total value of $1,000,000 in Kinetic Funds’ IB account. If Investor No. 2 subsequently invested $900,000 in Kinetic Funds, those
new funds would be deposited into Kinetic Funds’ BMO account and remain
there. Kinetic Funds would then use portfolio margin to borrow $900,000 from
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IB (using Investor No. 1’s $1,000,000 in the IB account as collateral), and then
use those borrowed funds to invest in $900,000 of U.S. listed securities on behalf of Investor No. 2 in Kinetic Funds’ IB account. If Investor No. 1 later decided to borrow $700,000 (i.e., 70% of the value of his investment in Kinetic
Fund), Kinetic would transfer $700,000 of the $900,000 in its BMO account to
Lendacy’s BMO account and then Lendacy would loan the $700,000 from it
BMO account to Investor No. 1:

146. The transfer of funds from Kinetic Funds’ BMO account to
Lendacy’s BMO account would be recorded as a loan from Kinetic Funds to
Lendacy, and Lendacy would pay interest to Kinetic Funds while it borrowed
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the funds. Kinetic Funds passed the interest that Lendacy paid to it on to Kinetic Funds’ investors, which increased the income the investors received from
their investments in Kinetic Funds.
147. Kinetic Funds typically charged Lendacy 1% interest per annum
on the funds it loaned to Lendacy; and Lendacy in turn typically charged 2%3% interest per annum on the funds it loaned to Kinetic Funds’ investors
(which was substantially lower than what the investors would otherwise be
charged if they borrowed funds from anywhere else).
148. Since KFYields’ mandate was to invest in U.S-listed financial
products that generated a total annual return of 5.5% — and since KFYields
always achieved this goal while it was active during the Relevant Time Period
— Kinetic Funds’ investors were able use a portion of the income they received

from the funds they allocated to KFYield to pay the interest on their Lendacy
loans and still have income left over to reinvest in Kinetic Funds or withdraw.
149. After all of the transfers were completed,
(i)

Kinetic Funds’ BMO account statement would
reflect a balance of $200,000 (i.e., the $900,000
deposited by Investor No. 2 minus the $700,000
loan to Lendacy);

(ii)

Lendacy’s BMO account statement would reflect
a balance $0 (i.e., the $700,000 loan it received
from Kinetic Funds minus the $700,000 loan it
made to Investor No. 1);
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(iii)

Investor No.1’s personal bank account would reflect a balance of $700,000 (i.e., the $700,000
loan from Lendacy);

(iv)

Kinetic Funds’ IB account statement would reflect a balance of $1,000,000 comprised of
$1,900,000 invested in U.S.-listed financial
products and a $900,000 margin debt (i.e., the
money Kinetic Funds borrowed from IB).

(v)

Investor No. 1’s Capital Account would reflect a
total balance of $1,000,000;

(vi)

Investor No. 2’s Capital Account would reflect a
total balance of $900,000;

(vii) Kinetic Funds’ Capital Account would reflect a
total balance of $0 (comprised of a $900,000 loan
to Lendacy and a $900,000 loan owed by Kinetic
Funds to IB).
(viii) Investor No. 1’s Kinetic Funds’ account statement would reflect a total balance of $1,000,000;
(ix)

Investor No. 2’s Kinetic Funds’ account statement would reflect a total balance of $900,000;
and

(x)

Investor No. 1’s Lendacy account statement
would reflect an outstanding loan in the amount
of $700,000.

150. If Kinetic Funds were closed at that point:
(i)

Of Investor No. 1’s original $1,000,000 investment in Kinetic Funds, $300,000 would be returned to Investor No. 1, Investor No. 1’s
$700,000 loan from Lendacy would be canceled,
and Investor No. 1 would be permitted to keep
the $700,000 that Lendacy had loaned to him
(thus, Investor No. 1 would receive all of the
$1,000,000 he had invested in Kinetic Funds:
$300,000 + $700,000);
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(ii)

The full amount of Investor No. 2’s $900,000 investment in Kinetic Funds would be returned to
Investor No. 2;

(iii)

IB’s $900,000 would be returned to IB (the
$900,000 worth of investments bought with
margin in Kinetic Funds’ IB account would be
sold and the proceeds would be returned to IB;
and the remaining the $1,000,000 worth of investments not bought with margin in Kinetic
Funds’ IB account would be sold, $900,000
would be returned to Investor No. 2, and
$100,000 plus the $200,000 in Kinetic Funds’
BMO account would be returned to Investor No.
1; and

(iv)

All assets would be accounted for.

151. Since all of the funds that Kinetic Funds’ investors invested in Kinetic Funds were invested in U.S.-listed financial products — and all of those
investments were hedged and none of they could ever lose more 10% of their
value (and therefore none of them would ever be worth less than 90% of the
price Kinetic Funds paid to purchase them) — and since Kinetic Funds generally limited the amount that its investors could borrow from Lendacy to 70%
of the value of their investments in Kinetic Funds, there was never any danger
that the funds loaned by Kinetic Funds to Lendacy would jeopardize any of the
investors’ investments in Kinetic Funds.
152. Further, because the collateral supporting the funds that Lendacy
loaned to its customers were U.S.-listed financial products held in Kinetic
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Funds’ IB account that were hedged with U.S.-listed options, Lendacy’s loans
were effectively hedged with U.S.-listed options.
153. If an investor invested $1,000,000 in Kinetic Funds, those funds
were invested in U.S-listed financial products that were hedged and the values
of which could never fall below $900,000. If Kinetic Funds then lent $700,000
to Lendacy to lend to that same investor, there would always be sufficient
funds available to cover that loan (with a $200,000 cushion) — even if the investor skipped town and failed to repay any part of the loan and even if the
stock market crashed and the value of U.S.-listed financial products fell to
$0.50/share.
154. Since every loan made by Kinetic Funds to Lendacy to an investor
was coordinated with any investment by the investor in Kinetic Funds and
generally capped at a maximum of 70% of the investor’s investment in Kinetic
Funds, even if every one of Kinetic Funds’ investors borrowed 70% of the value
of each of their respective investments in Kinetic Funds and then they all
skipped town and refused to repay their Lendacy loan and then the stock market collapsed, Kinetic Funds would still have sufficient assets to repay all of its
investors their investments in the event Kinetic Funds was liquidated.
155. Although Kinetic Funds was able to use portfolio margin to borrow
up to 90% of the value of the investments it held in its IB account, Kinetic
Funds generally limited its investors to borrowing no more than 70% of the
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value of their respective investments in Kinetic Funds (exceptions were made
in a handful of cases).
156. To my knowledge, during the Relevant Time Period, Kinetic Funds
never borrowed from IB — and, by extension, never lent to Lendacy — the
maximum 90% of the total value of the assets Kinetic Funds held in its IB
account that Kinetic Funds was able to borrow using portfolio margin.
157. Typically, Kinetic Funds never borrowed from IB — and, by extension, never lent to Lendacy — more than 75% of the total value of the assets
Kinetic Funds held in its IB account.
158. There were many periods during the Relevant Time Period that
Kinetic borrowed from IB — and, by extension, never lent to Lendacy — substantially less than 75% of the total value of the assets Kinetic Funds held in
its IB account.
159. Kinetic Funds never received a margin call from IB.
The Account Statements
160. Each month, IB generated an account statement for Kinetic Funds’
IB account (“IB Statement”), which account statement accurately reflected the
current total value of all assets held by Kinetic Funds in its IB account offset
by all margin loans owed by Kinetic Funds to IB. The IB Statement did not
reflect the value of any assets held by Kinetic Funds outside of IB.

Page 38 of 52

Case 8:20-cv-00394-MSS-SPF Document 221-2 Filed 04/12/21 Page 40 of 293 PageID 7743

161. Each month, BMO generated an account statement for Kinetic
Funds’ BMO account, which account statement accurately reflected the current total value of all the funds held by Kinetic Funds in its BMO account.
162. Each month, BMO generated an account statement for Lendacy’s
BMO account, which account statement accurately reflected the current total
value of all the funds held by Lendacy in its BMO account.
163. Kinetic Funds kept a running record of all funds loaned by it to
Lendacy, the interest charged on those loans, the amounts repaid on those
loans, and the amounts outstanding.
164. It is my understanding that Lendacy kept a running record of all
funds it borrowed from Kinetic Funds, all loans it made to customers, the interest charged on those loans, the amounts repaid on those loans, and the
amounts outstanding.
165. For a period of time during the Relevant Time Period, Kinetic
Funds used Bloomberg to generate a report (“Bloomberg Report”) that accurately reflected the current total value of all of the assets owned by Kinetic
Funds (including those assets allocated to KFYield) and the performance of
those assets — including the total value of all of the U.S.-listed financial products Kinetic Funds held in its IB account, the total value of the margin debt it
owed to IB, the total value of the funds it held in its BMO account, and the
total value of the loans it extended to Lendacy.
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166. Each month, Kinetic Funds prepared an account statement for
each of Kinetic Funds’ investors (“Kinetic Funds Statement”), which account
statement accurately reflected the current total value of each investor’s respective investment in Kinetic Funds based on the current total value of all of the
assets owned by Kinetic Funds — including the total value of all of the U.S.listed financial products Kinetic Funds held in its IB account, the total value
of the margin debt it owed to IB, the total value of the funds it held in its BMO
account, and the total value of the loans it extended to Lendacy and deducting
the Class A Member’s share of Kinetic Funds’ net profits and the expenses incurred by Kinetic Funds.
167. The total value of all of the Kinetic Funds’ investors’ investments
in Kinetic Funds as reflected in the Kinetic Funds Statements was always
equal to the total value of all of the assets owned by Kinetic Funds as reflected
in the Bloomberg Report on that same date because the Kinetic Funds Statements and the Bloomberg Report took into account all of the Kinetic Funds’
holdings at IB and outside of IB. 12

To the extent that the Kinetic Funds Statements and the Bloomberg Reports were generated on different days — even if just one day apart — the total value of the Kinetic Funds’
investors’ investments in Kinetic Funds as reflected in the Kinetic Funds Statements would
not be equal to the total value of all assets owned by Kinetic Funds as reflected in the Bloomberg Reports due to market changes, investment transactions, etc., in the intervening time.
12
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168. The total value of all of the Kinetic Funds’ investors’ investments
in Kinetic Funds as reflected in the Kinetic Funds Statements was not equal
to the total value of all of the assets owned by Kinetic Funds as reflected in the
IB Statements because the Kinetic Funds Statements took into account all of
the Kinetic Funds’ holdings at IB and outside of IB whereas the IB Statements
took into account only Kinetic Funds’ holdings at IB.
Williams’ Lendacy Loans
169. On April 30, 2015, I executed a Credit Facility Agreement and Federal Truth in Lending Disclosure (“First Credit Facility Agreement”) with an
effective date of April 29, 2015 pursuant to which I sought a $40,000 line of
credit from Lendacy (“First Line of Credit”) that I would pay off in payments
equal to $750/month. A copy of the First Credit Facility Agreement is attached
hereto as Exhibit 6.
170. I sought this $40,000 credit line to pay down a mortgage on my
mother’s house after she passed away.
171. On April 30, 2015, as collateral for this First Line of Credit, I executed the requisite paperwork — including Exhibit C to Kinetic Fund’s Operating Agreement — to invest $65,000 in Kinetic Fund. A copy of the Exhibit C
that I executed is attached hereto as Exhibit 7.
172. On May 4, 2015, I delivered $65,000 to Kinetic Funds in the form
of a check issued by LF42. See Exhibit 7.1, attached hereto.
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173. Lendacy approved my request for a $40,000 credit line; however, I
do not know when Lendacy approved my request.
174. My $40,000 Lendacy credit line was equal to 70% of my investment
in Kinetic Funds.
175. On March 5, 2020, I repaid the full amount of the funds I borrowed
on the First Line of Credit (plus all outstanding interest) and no longer owe
anything to Lendacy with regard to the First Line of Credit. See Exhibit 8,
attached hereto.
176. On March 23, 2017, I executed a Credit Facility Agreement and
Disclosure (“Second Credit Facility Agreement”) with an effective date of
March 23, 2017 pursuant to which I sought a $1,517,000 line of credit from
Lendacy (“Second Line of Credit”) that would be charged an annual interest
rate equal to 2.79%. A copy of the Second Credit Facility Agreement is attached
hereto as Exhibit 9.
177. I sought this $1,517,000 line of credit to purchase residential properties in Puerto Rico.
178. On March 24, 2017, I purchased the residential properties in
Puerto Rico. See Exhibit 10, attached hereto.
179. As collateral for the Second Line of Credit, I pledged to Lendacy a
security interest in my 40% interest in Silexx, which I was then in the process
of selling to the Chicago Board of Options Exchange (“CBOE”). In the course of
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my negotiations with the CBOE, the parties agreed that the value of Silexx
was $20,000,000, which meant that my 40% interest in Silex was worth
$8,000,000 — which was well more than the $1,517,000 line of credit I sought
from Lendacy. A copy of the Collateral Pledge Agreement evidencing my pledge
of my interest in Silexx is attached hereto as Exhibit 11.
180. In addition, I gave Lendacy a copy of the title documents and other
paperwork related to the residential property that I purchased with the Second
Line of Credit and agreed to assign full title to the residential property to
Lendacy in the event I failed to repay the Second Line of Credit. I do not know
what Lendacy did with the title documents and other paperwork that I gave it.
181. Lendacy approved my request for a $1,517,000 credit line; however, I do not know when Lendacy approved my request.
182. No employees ever raised any concerns to me about my use of the
Second Line of Credit.
183. No employees ever pressed me with any concerns about my use of
the Second Line of Credit.
184. The sale of Silexx closed on November 1, 2017, with the sale proceeds to be paid to me in two installments. See Exhibit 12, attached hereto.
185. On March 3, 2018, after the sale of Silexx was completed, I invested $1,500,000 of the proceeds I received from the sale into Kinetic Funds,
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bringing my total investment in Kinetic Funds up to $1,565,000. See Exhibit
13, attached hereto.
186. The current total balance of the Second Line of Credit is
$1,517,000, which I have not yet paid off. See Exhibit 14, attached hereto.
187. The total amount of $1,565,000 that I invested in Kinetic Funds
remains invested in Kinetic Funds as collateral for the Second Line of Credit.
According to the last Kinetic Funds account statement that I received, my investment was worth a total of $1,601,402.06 in January 2020. See Exhibit 15,
attached hereto.
188. On March 23, 2017, I executed on behalf of Scipio a Credit Facility
Agreement and Disclosure (“Third Credit Facility Agreement”) with an effective date of May 4, 2018 pursuant to which Scipio sought a $2,755,000 line of
credit from Lendacy (“Third Line of Credit”) that would be charged an annual
interest rate equal to 3.7%. A copy of the Third Credit Facility Agreement is
attached hereto as Exhibit 16. 13
189. Scipio sought this $2,755,000 credit line to purchase an historic
bank building in Puerto Rico.

Upon reviewing the documents to prepare this Declaration, I noticed for the first time that
my signature on the Third Credit Facility Agreement is dated March 23, 2017. I believe this
was a typo by Keli Pufahl, who prepared the Third Credit Facility Agreement for my signature. I believe I signed the Third Credit Facility Agreement on May 4,2018.
13
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190. As collateral for the Third Line of Credit, Scipio pledged to
Lendacy title to the historic bank building that it bought. To that end, Scipio
gave Lendacy a copy of the title documents and other paperwork related to the
bank building. I do not know what Lendacy did with the title documents and
other paperwork that Scipio gave to it nor what steps Lendacy took to secure
the title to the bank building as collateral for its loan to Scipio.
191. Lendacy approved Scipio’s request for a $2,755,000 credit line;
however, I do not know when Lendacy approved Scipio’s request.
192. On March 5, 2020, Scipio repaid the full amount of the interest it
owed to Lendacy on the funds it borrowed on the Third Line of Credit. See
Exhibit 17, attached hereto.
193. Scipio has not yet repaid Lendacy the $2,755,000 it borrowed on
the Third Line of Credit; however, Lendacy has title to the historic bank building that these borrowed funds were used to buy. See Exhibit 17.
194. On April 15, 2019, I executed on behalf of LF42 a Credit Facility
Agreement and Disclosure (“Fourth Credit Facility Agreement”) with an effective date of April 15, 2019 pursuant to which LF42 sought a $2,000,000 line of
credit from Lendacy (“Fourth Line of Credit”). A copy of the Fourth Credit Facility Agreement is attached hereto as Exhibit 18.
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195. As collateral for the Fourth Line of Credit, I pledged to Lendacy
$2,000,000 of the second payment that I was to receive from the sale of Silexx.
See Exhibit 18 at 1.
196. On April 15, 2019, I also executed on behalf of LF42 a Credit Facility Agreement and Disclosure (“Fifth Credit Facility Agreement”) with an
effective date of April 15, 2019 pursuant to which LF42 sought a $550,000 line
of credit from Lendacy (“Fifth Line of Credit”). A copy of the Fifth Credit Facility Agreement is attached hereto as Exhibit 19. 14
197. As collateral for the Fifth Line of Credit, I pledged to Lendacy
$500,000 of the second payment I was to receive from the sale of Silexx. See
Exhibit 19 at 1.
198. The Fourth Line of Credit and Fifth Line of Credit were to be paid
in full by December 27, 2019, see Exhibit 18 at 1; Exhibit 19 at 1, and would
incur annual interest equal to 2% over the current Fed Funds rate on all unpaid amounts thereafter.

Upon reviewing the documents to prepare this Declaration, I noticed for the first time that
the Fifth Credit Facility Agreement evidences a request for $550,000 line of credit. This was
a mistake that I can only ascribe to being a typo as LF42 sought to obtain only a $500,000
line of credit (as evidenced by the $500,000 collateral I put up to support that line of credit).
As a practical matter, however, this $50,000 discrepancy never became an issue because,
although Lendacy apparently gave LF42 a credit line in the total amount of $2,550,000, LF42
only borrowed a total of $2,100,000 on its credit lines.

14
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199. LF42 sought the Fourth Line of Credit and Fifth Line of Credit to
pay the operational expenses of its various affiliate entities and various other
purposes.
200.

Lendacy approved LF42’s requests for a $2,000,000 credit line and

a $550,000; however, I do not know when Lendacy approved LF42’s requests.
201. LF42 borrowed only $2,100,000 on its total credit line of
$2,550,000.
202. LF42 used approximately $497,300 of the funds its borrowed on its
credit lines to invest in Zephyr.
203. LF42 also used a portion of the funds it borrowed on its credit lines
to pay El Morro’s expenses, KIH’s expenses, and ISX’s expenses and to pay for
the Kinetic International Summit and other expenses.
204. The only funds that LF42 used to pay El Morro’s expenses, KIH’s
expenses, and ISX’s expenses and to pay for the Kinetic International Summit
and other expenses were funds that LF42 obtained through its credit lines with
Lendacy.
205. The only funds that Kinetic Group used to pay El Morro’s expenses
and any of my other entities’ expenses (including, but not limited to, KIH and
ISX) and to pay for other expenses were funds that Kinetic Group earned from
the services it provided to Kinetic Funds.
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206. At one point, LF42 planned to use its credit lines to invest
$2,000,000 in ISX. In anticipation of that investment, ISX executed a promissory note in favor of LF42. Ultimately, however, LF42 did not invest $2,000,000
in ISX.
207. LF42 incurred a total of $79,519.86 in interest on the $2,100,000
that it borrowed on its credit line. See Exhibit 20, attached hereto.
208. On March 5, 2020, LF42 repaid the full amount of the funds it borrowed on its Fourth Line of Credit and Fifth Line of Credit (plus all outstanding interest) and no longer owes anything to Lendacy with regard to the Fourth
Line of Credit and Fifth Line of Credit. See Exhibit 20.
209. All of the funds Scipio, LF42, and I borrowed from Lendacy were
borrowed by Lendacy from Kinetic Funds, which in turn used portfolio margin
to borrow those funds from IB. Thus, the funds that Lendacy lent to Scipio,
LF42, and me were IB’s funds.
210. I personally disclosed to several Kinetic Funds investors and potential investors as well as to staff that Scipio, LF42, and I received loans from
Lendacy.
Miscellany
211. As explained above, Kinetic Funds did not always use all of an investor’s cash to purchase investments at IB and sometimes also used margin
for a number of difference including to limit the number of transfer fees that
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would have to be passed on to the investors (and reduce the return their investment generated), to keep a cash “cushion” available to be used in the event
of new investment opportunities that could benefit the investors, to be able to
have funds available for any unforeseen emergencies, and because the “carry
cost” of using margin was negligible. Kinetic Funds did not use margin to hide
or conceal its investments or transactions.
212. As explained above, Kinetic Funds’ use of margin did not increase
the cost and risk of investment in Kinetic Funds and KFYield. To the contrary,
due to the unique circumstances of the market during the Relevant Time Period, the cost of using margin was negligible. In addition, because all of Kinetic
Funds’ investments were hedged so that they could never lose more than 10%
of their value (in many cases they were hedged so that could never lose even
less) and Kinetic Funds never borrowed through margin 90% of the value of its
assets (typically it never borrowed more than 75% of the value of its asset,
many times it borrowed substantially less), there was always more than sufficient collateral in its account to avoid a margin call; and in the event a margin
call were ever issued, there was always more than sufficient collateral to satisfy a margin call. During the Relevant Time Period, Kinetic Funds never received a margin call.
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213. I relied on the advice and guidance of my attorneys and other professional advisers to create and structure Kinetic Group, Kinetic Funds, Kinetic Partners, LF42, Lendacy, Scipio, El Morro, and KIH and to ensure that
they fully complied with all laws and regulations.
214. I relied on the advice and guidance of my attorneys and other professional advisers to structure all transactions between and among Kinetic
Group, Kinetic Funds, Kinetic Partners, LF42, Lendacy, Scipio, El Morro, KIH,
investors, members, shareholder, and/or me and to ensure that all such transactions fully complied with all laws and regulations.
215. Lendacy did not invest in Kinetic Funds, nor was it a Kinetic
Funds investor.
216. Based on my communications and dealings with Consultiva, it is
my understanding that primary language of all of Consultiva’s clients was
Spanish and that they conducted business and investments exclusively in
Spanish and that some of Consultiva’s clients spoke no English at all.
217. All of the materials provided to Consultiva about Kinetic Funds
and Lendacy were written in English.
218. Based on my communications and dealings with Consultiva, it is
my understanding that Consultiva read and digested the material and other
information it received about Kinetic Funds and Lendacy, then drafted its own
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internal materials regarding Kinetic Funds which then it communicated
through its agents to its clients in Spanish.
219. I did not advise Kinetic Group, Kinetic Funds, KFYield, Kinetic
Funds’ investors, or KFYield’s investors as to the value of securities or as to
the advisability of investing in, purchasing, or selling securities.
220. I have never engaged in the business of advising others as to the
value of securities or as to the advisability of investing in, purchasing, or selling securities.
221. I did not receive any compensation advising Kinetic Group, Kinetic
Funds, KFYield, Kinetic Funds’ investors, or KFYield’s investors as to the
value of securities or as to the advisability of investing in, purchasing, or selling securities.
222. I have never received any compensation advising others as to the
value of securities or as to the advisability of investing in, purchasing, or selling securities.
223. I did not receive any compensation from Kinetic Group, Kinetic
Funds, KFYield, Kinetic Funds’ investors, or KFYield’s investors.

This Part Left Intentionally Blank
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FURTHER DECLARANT SAYETH NAUGHT.
I declare under penalty of perjury under the laws of the United States
of America that the foregoing is true and correct.
4/12/2021
Dated:___________________

Michael Scott Williams
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BMO HARRIS BANK N.A.
P.O. BOX 94033
PALATINE, IL
60094−4033

ACCOUNT

01

NUMBER:

247

Statement Period
05/01/15 TO 05/31/15
IM009900290000
0

09837

LF42
1800 SECOND ST #955
SARASOTA FL 34236

PAGE

1 OF

2

0

0000

APPLE PAY(TM) IS HERE! NOW MAKE PURCHASES IN−STORE OR IN−APP USING YOUR BMO
HARRIS CARD WITH A SINGLE TOUCH. IT’S EASY AND CONVENIENT − ALL YOU NEED IS
YOUR COMPATIBLE APPLE DEVICE. TO GET STARTED, SIMPLY GO TO SETTINGS, SELECT
PASSBOOK(R) & APPLE PAY AND FOLLOW THE INSTRUCTIONS TO ADD YOUR BMO HARRIS
CARDS. FOR MORE INFORMATION, VISIT BMOHARRIS.COM/APPLEPAY.
MESSAGE AND DATA RATES MAY APPLY. CONTACT YOUR WIRELESS CARRIER FOR
DETAILS. APPLE AND PASSBOOK ARE TRADEMARKS OF APPLE INC., REGISTERED IN THE
U.S. AND OTHER COUNTRIES. APPLE PAY IS A TRADEMARK OF APPLE INC.
IF YOU HAVE QUESTIONS ABOUT ANY OF YOUR BMO HARRIS ACCOUNTS, PLEASE CALL US
TOLL−FREE AT 1−888−340−2265. BMO HARRIS BANK(R) IS A TRADE NAME USED BY
BMO HARRIS BANK N.A. MEMBER FDIC. EQUAL HOUSING LENDER. NMLS401052 VISIT US
ONLINE AT WWW.BMOHARRIS.COM.

____________________________________________________________________________
CHECKING ACCOUNTS
____________________________________________________________________________
ESSENTIAL BUSINESS CKG
ACCOUNT NUMBER

__________________

(Checking)

____________________________________________________

Previous Balance as of April
1 Deposits
5 Withdrawals
Ending Balance as of
May
Deposits and Other Credits
Date
Amount
May 04
8,000
Withdrawals and Other Debits
Date
Amount
May

May 29
Checks by Serial Number
Date
Serial #
May 04
554

FORMG30039

_________

LF42
247

DEPOSIT ACCOUNT SUMMARY

May 29

_________

30, 2015
(Plus)
(Minus)
31, 2015

134,070.34
8,000.00
97,198.88
44,871.46

Description
DEPOSIT
Description
ACH DEBIT
CCD ADP PAYROLL FEES ADP − FEES
CH DEBIT
CCD ADP TX/FINCL SVC ADP − TAX
CH DEBIT
CCD ADP TX/FINCL SVC ADP − TAX
Amount
65,000.00

Date
M

Serial #

Amount
0

_________
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ASSET PURCHASE AGREEMENT
This ASSET PURCHASE AGREEMENT (this “Agreement”) is made and entered into as
of November 1, 2017, by and among, solely for the purpose of Section 12.16 hereof, Cboe Global
Markets, Inc., a Delaware corporation (“Parent Guarantor”), Cboe Silexx, LLC, a Delaware
limited liability company (“Purchaser”), Silexx Financial Systems, LLC, a Delaware limited
liability company (“Seller”), and, solely for the purposes of Section 7.5, Section 7.8 and
ARTICLE X, Frey Financial, LLC, LF42, LLC, Thomas J. Frey and Michael S. Williams
(collectively, the “Seller Equityholders”).
WHEREAS, Seller is engaged in the business of developing, making, marketing, using,
selling and licensing its OEMS broker-neutral, multi-asset class trading platform, designed to
provide securities traders with execution, analytics and risk management tools for market
transactions (the “Business”);
WHEREAS, this Agreement contemplates a transaction in which Purchaser will acquire
the Business and substantially all of the rights, assets and properties of the Business and will
assume certain specified liabilities of the Business, all on the terms and subject to the conditions
set forth in this Agreement;
WHEREAS, the Seller Equityholders are owners of Seller and will derive substantial
benefits from the consummation of the transactions contemplated by this Agreement; and
WHEREAS, Purchaser would not have entered into this Agreement and would not
consummate the transactions contemplated hereby unless the Seller Equityholders agreed to the
covenants and agreements set forth in Sections 7.5, Section 7.8 and ARTICLE X hereof and
accordingly, the Seller Equityholders desire to enter into this Agreement for purposes of Sections
7.5, Section 7.8, and ARTICLE X in order to induce Purchaser to enter into this Agreement and
consummate the transactions contemplated hereby.
NOW THEREFORE, in consideration of the foregoing and the respective representations,
warranties, covenants and agreements set forth below, and for other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereto
agree as follows:
ARTICLE I.
DEFINITIONS
Section 1.1 Definitions. For all purposes of this Agreement, the following terms shall
have the following respective meanings:
“Accounting Principles” means tax basis accounting using the cash basis.
“Accounts Receivable” has the meaning set forth in Section 2.2(a).
“Actions” has the meaning set forth in Section 4.12.

1
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“Actual Business Revenue” has the meaning set forth in Section 3.5(b)(iv).
“Affiliate” when used with respect to any party shall mean any Person who is an “affiliate”
of that party within the meaning of Rule 405 promulgated under the Securities Act.
“Affiliate Agreements” has the meaning set forth in Section 2.2(b)(iii).
“Agreement” has the meaning set forth in the Recitals.
“Allocation” has the meaning set forth in Section 3.4(a).
“Ancillary Documents” shall mean, collectively, the Escrow Agreement, the Bill of Sale,
the IP Assignment, the Sublease Agreement and any certificates delivered pursuant to ARTICLE
IX.
“Applicable Law” shall mean the applicable provisions of all (a) constitutions, treaties,
statutes, laws (including the common law), rules, regulations, ordinances, codes or orders of any
Governmental Entities, including any building, zoning, subdivision, health, safety and other land
use statutes, laws, codes, ordinances, rules, orders and regulations, (b) any consent, approval,
authorization, waiver, permit, grant, franchise, concession, agreement, license, certificate,
exemption, registration, clearance, declaration or filing with, or report or notice to, any
Governmental Entity, and (c) orders, decisions, directions, summons, rulings, demands,
subpoenas, verdicts, writs, injunctions, judgments, awards (including the award of any arbitrator
to the extent enforceable by a Governmental Entity) and decrees of or agreements with any
Governmental Entity.
“Approved Indemnification Claim” has the meaning set forth in Section 10.5(b).
“Arbiter” has the meaning set forth in Section 3.4(d).
“Assets” shall mean all assets, properties and rights of every kind (whether tangible or
intangible), including real and personal property.
“Assumed Liabilities” has the meaning set forth in Section 2.3(a).
“Bill of Sale” has the meaning set forth in Section 9.2(i).
“Books and Records” shall mean all books and records, including all manuals, data, data
models, reports, surveys, invoices, customer and supplier lists and reports, financial data and
information, sales, distribution and purchase correspondence, repair logs and other notebooks and
logbooks, all original and duplicate copies of the foregoing and computer Software and data in
computer readable and human readable form used to maintain such books and records, together
with the media on which such software and data are stored and all documentation relating thereto.
“Book Trader Module” means computer code that provides for an order ticket with a
horizontal price axis that allows the user to place, modify and cancel orders with the click of a
mouse button.

2
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“Business” has the meaning set forth in the Recitals.
“Business Day(s)” shall mean each day that is not a Saturday, Sunday or other day on
which banking institutions located in New York, New York are authorized or obligated by law or
executive order to close.
“Business Revenue” shall mean, for a given period, the gross revenue (inclusive of passthrough costs and fees) resulting solely from the operation of the Business during such period,
determined in accordance with GAAP (except for the inclusion of pass-through costs and fees). 1
“Business Revenue Earn-out Payment” has the meaning set forth in Section 3.5(c)(ii).
“Business Revenue Objection Notice” has the meaning set forth in Section 3.5(b)(ii).
“Cap” has the meaning set forth in Section 10.2(b).
“Cause” means (i) Thomas Frey is convicted of, or pleads guilty or nolo contendere to, any
felony crime (other than a misdemeanor traffic related offense), (ii) Thomas Frey (A) fails to
perform the material duties assigned to him or engages in gross neglect with respect thereto (except
that the failure to meet Development Milestones by itself shall not be considered a failure to
perform material duties), in each case at least ten (10) days after written notice to Thomas Frey
describing in reasonable detail the offending conduct and the intention to terminate his
employment for cause if such conduct is not cured, and the failure of Thomas Frey to cure such
conduct, if curable, within ten (10) days after such notice, (B) engages in fraud, embezzlement, or
any other act of dishonesty in the performance of the Thomas Frey’s duties, (C) engages in acts
evidencing moral turpitude of such a level as to interfere with the ability of Thomas Frey to
perform his duties or otherwise to affect adversely the reputation of Purchaser (or its Affiliates) or
to cause other harm to Purchaser (or its Affiliates) or (D) refuses to faithfully and diligently
perform the duties assigned to Thomas Frey, or engages in a course of conduct which amounts to
intentional avoidance or refusal to comply with the practices, policies, standards, rules and
regulations of Purchaser (or its Affiliates), or violates that certain memorandum re “Resolution of
Potential Conflicts of Interest – Kinetic”, executed by Thomas Frey as of the date hereof (as may
be amended or supplemented), in each case at least ten (10) days after written notice to Thomas
Frey describing in reasonable detail the offending conduct and the intention to terminate his
employment hereunder for cause if such conduct is not cured, and the failure of Thomas Frey to
cure such conduct, if curable, within ten (10) days after such notice, or (iii) Thomas Frey fails to
be physically present in Chicago, Illinois at Purchaser’s headquarters (or at such other corporate
office of Purchaser as Purchaser may designate), at least two-thirds (⅔) of the Business Days in a
consecutive three (3) month period, not counting absences for vacation or short term disability up
to thirty (30) days. For the avoidance of doubt, no action, statement or omission by Michael S.
Williams or any other employee of Kinetic shall, in and of itself, constitute “Cause” within the
meaning of this definition.
“Closing” has the meaning set forth in Section 3.1.

1 Note to Draft: the definition of business revenue remains an open issue.
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“Closing Date” has the meaning set forth in Section 3.1.
“COBRA” shall mean the Consolidated Omnibus Budget Reconciliation Act of 1985.
“Code” shall mean the Internal Revenue Code of 1986, as amended.
“Confidential Disclosure Agreement” has the meaning set forth in Section 6.2.
“Contingent Payments” shall mean the payments, if any of the Development Milestones
Payment or the Business Revenue Earn-out Payment, as applicable.
“Continuation Period” has the meaning set forth in Section 7.6(b).
“Contract” shall mean any loan agreement, mortgage, indenture, deed of trust, Lease,
sublease, contract, covenant, plan, insurance policy or other agreement, instrument, arrangement,
obligation, understanding or commitment, permit, concession, franchise or license, whether oral
or written, expressed or implied.
“Controlled Group” has the meaning set forth in Section 4.13(a).
“Deductible Amount” has the meaning set forth in Section 10.2(b).
“Development Milestones” has the meaning set forth in Section 3.5(a)(i).
“Development Milestones Arbiter” has the meaning set forth in Section 3.5(a)(v).
“Development Milestones Due Date” shall mean the two (2) year anniversary of the
commencement of full time employment or consulting engagement by Purchaser of two (2)
software developers reporting to Thomas Frey and dedicated to the completion of the Development
Milestones; provided that in the event the equipment or software necessary for the completion of
the Development Milestones experiences material downtime or suffers a material malfunction or
the number of dedicated employees or consultants drops below two (2), in either case for a period
that exceeds four (4) consecutive Business Days, the “Development Milestones Due Date” shall
be extended by the number of Business Days such downtime or malfunction or labor shortfall
exists. The Development Milestones Due Date may be extended as set forth in this definition,
Section 3.5(a)(ii) and Section 3.5(a)(iii); provided that in no event shall the Development
Milestones Due Date extend beyond the thirty-six (36) month anniversary of the Closing Date.
“Development Milestones Final Completion” shall mean Development Milestones
categories 1-5 on Exhibit D have all been met and, at such time, Thomas Frey has made a
reasonable effort to meet Development Milestone category 6.
“Development Milestones Final Payment” shall mean the amount of $4,250,000 for total
payments, including all Development Milestones Progress Payments, not to exceed $6,750,000.
“Development Milestones Objection Notice” has the meaning set forth in Section
3.5(a)(iv).
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“Development Milestones Objection Period” has the meaning set forth in Section
3.5(a)(iv).
“Development Milestones Payments” shall mean the Development Milestones Progress
Payments and/or the Development Milestones Final Payment, as applicable.
“Development Milestones Progress Payment” shall mean the amount of $500,000 for each
of the Milestone Development categories listed on Exhibit D hereof numbered 1 through 5, for a
total of $2,500,000.
“Development Milestones Purchaser Notice” has the meaning set forth in Section 3.5(a)(i).
“Development Milestones Realization Date” has the meaning set forth in Section 3.5(a)(v).
“Development Milestones Seller Notice” has the meaning set forth in Section 3.5(a)(iv).
“Disability” shall mean disability within the meaning of the Americans with Disabilities
Act Title 3, Regulation 28 CFR Part 36.
“Disclosure Schedules” shall mean the disclosure schedules corresponding to the section
references of ARTICLE IV of this Agreement.
“Dispute Notice” has the meaning set forth in Section 10.5(b).
“Dispute Period” has the meaning set forth in Section 10.5(b).
“Dollars” or “$” shall mean United States Dollars.
“Earn-out Measurement Period” has the meaning set forth in Section 3.5(b)(i).
“Effect” has the meaning set forth below in the definition of “Seller Material Adverse
Effect.”
“ERISA” has the meaning set forth in Section 4.13(a).
“Escrow Agent” has the meaning set forth in Section 3.2(b).
“Escrow Agreement” has the meaning set forth in Section 3.2(b).
“Escrow Amount” has the meaning set forth in Section 3.2(b).
“Escrow Fund” has the meaning set forth in Section 3.2(b).
“Excluded Assets” has the meaning set forth in Section 2.2(b).
“Excluded Liabilities” has the meaning set forth in Section 2.3(b).
“Final Purchase Price” has the meaning set forth in Section 3.2(a)(ii).
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“Financials” has the meaning set forth in Section 4.3.
“Fundamental Representations” has the meaning set forth in Section 10.1.
“GAAP” shall mean United States generally accepted accounting principles, consistently
applied.
“Governmental Entity” shall mean any federal, state, provincial or local, U.S. or foreign
government, court, arbitrational tribunal, administrative agency, department or commission or
other governmental or regulatory authority, agency or instrumentality.
“Guarantee” shall mean (a) any guarantee of the payment or performance of any
Indebtedness or other obligation of any other Person, including bonds and letters of credit provided
in respect of an obligation of another Person, (b) any other arrangement whereby credit is extended
to one obligor on the basis of any Contract of another Person (i) to pay the Indebtedness of such
obligor, (ii) to purchase any Indebtedness owed by such obligor or (iii) to maintain the capital,
working capital, solvency or general financial condition of such obligor (including any agreement
of one Person to maintain the solvency, net worth or financial condition of another Person) and (c)
any liability as a venturer in a joint venture in respect of Indebtedness or other obligations of such
partnership or venture.
“Indebtedness” shall mean: the aggregate amount of all borrowings, indebtedness,
obligations and other liabilities (including financing, acceptance credits, discounting or similar
facilities, finance or capital leases, bonds, debentures, notes, sale and lease back arrangements,
obligations incurred in connection with the acquisition of, or as the deferred purchase price for,
property, services, assets or businesses, overdrafts, net obligations under any accounts receivable
financing or securitization transactions or net obligations arising from hedging arrangements in
respect of interest rates, currencies or raw materials or other commodities, whether or not
accounted for on the balance sheet), together with accrued interest on such amounts and all fees,
expenses, penalties and premiums payable in connection with the repayment or settlement of the
foregoing; but excluding trade payables incurred in the ordinary course of business.
“Indemnified Party” has the meaning set forth in Section 10.5(a).
“Indemnifying Party” has the meaning set forth in Section 10.5(a).
“Initial Purchase Price” has the meaning set forth in Section 3.2(a).
“Intellectual Property” shall mean any or all of the following and all rights arising out of
or associated therewith, in each case, in any jurisdiction in the world: (a) patents and patent
applications (including reissues, reexaminations, divisions, renewals, extensions, provisionals,
continuations and continuations-in-part), inventions (whether or not patentable and whether or not
reduced to practice), invention or patent disclosures and inventor’s certificates; (b) trade secrets,
proprietary information and know-how, including methods, processes, designs, drawings,
technical data and customer lists; (c) original works of authorship (whether copyrightable or not),
copyrights, copyright registrations and copyright applications; (d) industrial designs and all
registrations and applications thereof; (e) Marks; (f) Software; (g) moral and economic rights of
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authors and inventors, however denominated; and (h) all other intellectual property or industrial
property rights.
“Interim Balance Sheet” has the meaning set forth in Section 4.3.
“Interim Financials” has the meaning set forth in Section 4.3.
“IP Assignment” has the meaning set forth in Section 9.2.
“Kinetic” means Kinetic Strategic Group, LLC and its Affiliates.
“Knowledge of Seller” shall mean all facts that any of Thomas J. Frey or Michael S.
Williams knows with respect to the matter at issue.
“Lease” or “Leases” has the meaning set forth in Section 4.7.
“Lease Agreement” means the lease agreement dated June 1, 2016, entered into by and
between The Spector Building, LLC, as landlord, and Kinetic, as tenant, in respect of premises
located at Suite No. 955, 1800 Second Street, Sarasota, Florida, 34236.
“Leased Real Property” has the meaning set forth in Section 4.7.
“Liability” or “Liabilities” shall mean any and all debts, liabilities, Taxes, guarantees,
assurances, commitments and obligations, whether fixed, contingent or absolute, asserted or
unasserted, matured or unmatured, liquidated or unliquidated, accrued or not accrued, known or
unknown, due or to become due, whenever or however arising (including whether arising out of
any Contract or tort based on negligence or strict liability) and whether or not the same would be
required to be stated or disclosed in financial statements prepared in accordance with GAAP or in
the notes thereto.
“Licensed IP” shall mean the Intellectual Property licensed to Seller pursuant to a
Purchased Contract.
“Lien” shall mean any lien (including for Taxes), pledge, hypothecation, right of others,
ownership interest of others, charge, claim, mortgage, security interest, encumbrance, lease,
sublease, license, occupancy agreement, adverse claim or interest, easement, covenant,
encroachment, burden, title defect, title retention agreement, voting trust agreement, interest,
equity, option, lien, right of first refusal, charge or other restrictions or limitations of any nature
whatsoever, including such as may arise under any Contract.
“Loss” and “Losses” have the meanings set forth in Section 10.2(a).
“Marks” shall mean any and all trademarks, service marks, certification marks, trade
names, corporate names, domain names, logos, trade dress or other indicia of source or origin,
including unregistered and common law rights in the foregoing, and all registrations of and
applications to register the foregoing, in each case in any jurisdiction throughout the world.
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“Multiemployer Plan” shall mean a multiemployer plan within the meaning of Section
3(37) or 4001(a)(3) of ERISA.
“Open Source Software” shall mean Software distributed pursuant to a license or other
agreement that requires licensees to disclose or otherwise make available the Source Code for any
Software incorporating or using such licensed Software or developed using such licensed Software
or to distribute or make available such Software on terms specified in such license or agreement,
including the GNU General Public License or the GNU Lesser General Public License.
“Permits” shall mean all licenses, permits, franchises, registrations, approvals,
authorizations, certifications, permissions, directives, qualifications, consents, waivers,
exemptions, releases, variances or orders of, or filings, notices or recordings with, or issued by,
any Governmental Entity.
“Person” shall mean an individual or entity, including a partnership, a limited liability
company, a corporation, an association, a joint stock company, a trust, a joint venture, an
unincorporated organization, or a Governmental Entity (or any department, agency, or political
subdivision thereof).
“Personal Information” has the meaning set forth in Section 4.23.
“Pre-Closing Period” has the meaning set forth in Section 6.1.
“Pre-Closing Tax Periods” has the meaning set forth in Section 8.1(a).
“Purchased Assets” has the meaning set forth in Section 2.2(a).
“Purchased Contracts” has the meaning set forth in Section 2.2(a).
“Purchased IP” has the meaning set forth in Section 2.2(a).
“Purchaser” has the meaning set forth in the Recitals.
“Purchaser 401(k) Plan” has the meaning set forth in Section 7.6(g).
“Purchaser Indemnified Parties” has the meaning set forth in Section 10.2(a).
“Purchaser Milestone Delay Notice” has the meaning set forth in Section 3.5(a)(iii).
“Purchaser Plans” has the meaning set forth in Section 7.6(b).
“Purchaser Resource” has the meaning set forth in Section 3.5(a)(iii).
“Revenue Finalization Date” has the meaning set forth in Section 3.5(b)(iv).
“Revenue Statement” has the meaning set forth in Section 3.5(b)(i).
“Revenue Statement Review Period” has the meaning set forth in Section 3.5(b)(ii).
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“Schedules” means the Disclosure Schedules, which are incorporated herein by reference.
“Seller” has the meaning set forth in the Recitals.
“Seller 401(k) Plan” has the meaning set forth in Section 7.6(g).
“Seller Contract” shall mean any Contract: (a) to which Seller is a party; (b) by which
Seller, or any Asset of Seller, is or may become bound or under which Seller is or may become
subject to any liability or obligation; or (c) under which Seller has or may acquire any right or
interest.
“Seller Employees” has the meaning set forth in Section 7.6(a).
“Seller Equityholders” has the meaning set forth in the Recitals.
“Seller Indemnified Parties” has the meaning set forth in Section 10.3.
“Seller Material Adverse Effect” shall mean any state of facts, change, event, violation,
inaccuracy, effect, condition, circumstance, occurrence or development (any such item, an
“Effect”) that, individually or taken together with all other Effects, (a) is materially adverse to the
business, operations, properties, financial condition, results of operations, prospects, assets or
liabilities of the Business or Seller, taken as a whole, (b) is materially adverse to the Purchased
Assets, or (c) prevents the performance by Seller or any Seller Equityholder of any of its
obligations under this Agreement or any Ancillary Document to which it is a party or the
consummation of the transactions contemplated hereby or thereby; provided, however, that no
Effects (by themselves or when aggregated with any other Effects) primarily resulting from, or
arising out of, the following shall be deemed to be or constitute a Seller Material Adverse Effect,
and no Effects (by themselves or when aggregated with other Effects) primarily resulting from or
arising out of the following shall be taken into account when determining whether a Seller Material
Adverse Effect has occurred or could reasonably be expected to occur: (i) general changes in the
general economic, financial or political conditions or in the financial markets in the United States
(including any changes arising out of acts of terrorism, international hostilities, war or natural
disasters); (ii) general changes in the conditions in the industry in which the Business operates
(including any changes arising out of acts of terrorism, international hostilities, war or natural
disasters); or (iii) changes in any statute, law, ordinance, rule or regulation applicable to the
Business or any of Seller’s properties or assets used in connection with the Business (in each case
under clauses (i), (ii) and (iii) above, except to the extent that such conditions have a
disproportionate impact on the Business, Seller or the Purchased Assets relative to other companies
in the industry or regions in which the Business operates).
“Seller Material Contract” has the meaning set forth in Section 4.11(a).
“Seller Organizational Documents” has the meaning set forth in Section 4.1(b).
“Seller Plans” has the meaning set forth in Section 4.13(a).
“Software” shall mean all software of any type (including programs, applications,
middleware, interfaces, utilities, tools, drivers, firmware, microcode, scripts, batch files, JCL files,
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instruction sets and macros) and in any form (including Source Code, object code and executable
code or files), databases, associated data and related documentation, and all rights therein.
“Source Code” shall mean software or code, which may be printed or displayed in human
readable form or from which object code or machine code can be derived by compilation or
otherwise.
“Straddle Period” has the meaning set forth in Section 8.3(c).
“Sublease Agreement” has the meaning set forth in Section 9.2(f).
“Target Business Revenue” shall mean $2,340,693.84.
“Tax” or “Taxes” shall mean all taxes, charges, fees, levies or other assessments imposed
by and required to be paid to any federal, state, local, municipal, territorial, provincial or foreign
taxing authority, including, without limitation, income, gross receipts, excise, capital gains, real
property, personal property, stamp, value added, withholding, employment, unemployment,
health, insurance, social security, workers’ compensation, profits, customs, duties, alternative or
add-on minimum, sales, use, goods and services, transfer, ad valorem, payroll, franchise or other
taxes of any kind (including any interest, penalties or additions attributable to or imposed on or
with respect to any such assessment) and any estimated payments or estimated taxes, including
any transferee or secondary Liability for a tax and any Liability assumed by agreement or arising
as a result of being or ceasing to be a member of any affiliated group or being included or required
to be included in any tax return relating thereto.
“Tax Returns” means, with respect to any Tax, any information return for such Tax and
any return, report, statement, declaration, claim for refund or document filed or required to be filed
under law for such Tax, including any amendments thereof.
“Taxing Authority” means any Governmental Entity having the power to regulate, impose
or collect Taxes, including the IRS and any state or local Department of Revenue.
“Third Party Claim” has the meaning set forth in Section 10.5(a).
“Third Party Milestone Delay Notice” has the meaning set forth in Section 3.5(a)(ii).
“Trade Payables” has the meaning set forth in Section 2.3(a)(ii).
“Transfer Taxes” shall mean all foreign, federal, state and local sales, use, transfer,
documentary transfer, excise, value-added, registration, recording, direct and indirect real estate
transfer, stamp, documentation or similar Taxes that may be imposed by reason of the sale,
assignment, transfer and delivery of the Purchased Assets, as well as any penalties and interest
thereon.
“Transferred Employees” has the meaning set forth in Section 7.6(a).
“Trial Price Allocation” has the meaning set forth in Section 3.4(a).
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“Year-End Financials” has the meaning set forth in Section 4.3.
ARTICLE II.
PURCHASE AND SALE OF ASSETS AND ASSUMPTION OF LIABILITIES
Section 2.1 Purchase of Assets. Upon the terms and subject to the conditions of this
Agreement and the other Ancillary Documents (including all representations, warranties and
indemnification obligations of Seller and the Seller Equityholders to Purchaser and/or its Affiliates
and the Purchaser Indemnified Parties in this Agreement and the other Ancillary Documents), on
the Closing Date, Seller shall sell, assign, transfer, convey and deliver to Purchaser, and Purchaser
shall purchase and acquire from Seller, all right, title and interest in and to the Purchased Assets,
free and clear of all Liens.
Section 2.2

Purchased and Excluded Assets.

(a)
The “Purchased Assets” shall include all of the Assets that are
owned by Seller and used, held or intended for use, in connection with the Business (other than
the Excluded Assets), in each case wherever located, including the following:
(i)
all of the IP Assignments and the Seller Contracts relating to
the Business and set forth on Schedule 2.2(a)(i) (all of the foregoing, collectively, the “Purchased
Contracts”);
(ii)
all equipment, office equipment and supplies, computer
hardware (including computers, servers, peripherals and networking devices), telephone and
communications equipment, furniture, furnishings, fixtures, leasehold improvements and any
other fixed assets or tangible personal property, including the items set forth on Schedule 2.2(a)(ii);
(iii) all accounts and notes receivable and other claims for money
due to Seller, however arising, in connection with the Business, including all rights, claims and
remedies relating thereto and any related deposits, security and collateral therefor (the “Accounts
Receivable”);
(iv)
all Intellectual Property used, held or intended for use in
connection with the Business, including in each case all goodwill associated therewith, and rights
and remedies against past, present and future infringements, misappropriation or any other
unauthorized use thereof, rights to protection of interests therein under the laws of all jurisdictions
and all copies and tangible embodiments thereof (the “Purchased IP”);
(v)

all Permits used, held or intended for use by Seller in

connection with the Business;
(vi)
any credits, prepaid expenses or items, deferred charges,
advance payments, security or other deposits, claims for refunds or reimbursements (including
with respect to Taxes), claims, causes of action, rights of recovery, setoff, recoupment or
indemnification, attorney-client work product and other rights and remedies of Seller against any
third parties arising out of or relating to any of the Purchased Assets or Assumed Liabilities;
11
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(vii) all insurance proceeds or rights to insurance proceeds under
any insurance policies of Seller with respect to any loss of or damage to the Purchased Assets or
Assumed Liabilities;
(viii) all Books and Records and other documents or
correspondence relating to the Business, including copies of Tax books and records and Tax
Returns of Seller relating to the Business or to any of the Purchased Assets, in each case, as in
existence as of the Closing Date; provided, that Seller may retain, subject to Section 7.9, copies of
the foregoing for administrative purposes;
(ix)
all attorney-client privilege and attorney work product
related to the Purchased Assets and Assumed Liabilities, other than attorney-client privilege and
attorney work product relating directly to the negotiation and consummation of the transactions
contemplated by this Agreement; and
(x)
all goodwill associated or arising in connection with the
Business or any of the Purchased Assets.
(b)
Excluded Assets. Notwithstanding the foregoing, Seller will retain
all right, title and interest in and to, and the Purchased Assets will not include, the following assets,
rights or properties of Seller (the “Excluded Assets”):
(i)
any cash or cash equivalents at the time of the Closing and
any insurance policies of Seller or rights to or under such insurance policies, except to the extent
that any of the foregoing are included in the Purchased Assets under Section 2.2(a)(vi) or Section
2.2(a)(vii);
(ii)
any Seller Plans, underlying Assets or rights of Seller in the
Seller Plans and any Contracts that constitute (or provide for services under) Seller Plans;
(iii) all Contracts other than the Purchased Contracts, including
(A) all Contracts or other instruments, arrangements, relationships and understandings between
the Business, on the one hand, and Seller or its Affiliates (other than the Business), on the other
hand (the “Affiliate Agreements”) and (B) those contracts set forth on Schedule 2.2(b)(iii);
(iv)
the charters, seals, minute books, equity record books and
other similar documents relating to the organization, governance, existence and qualification to do
business of Seller;
(v)
any claim, right or interest of Seller in or to any refund,
credit, rebate, abatement or other recovery for Taxes attributable to the Business, together with any
interest due thereon or penalty rebate arising therefrom, the basis of which arises, accrues or relates
to any taxable period (or portion thereof) ending at or prior to the Closing;
(vi)

any Contract evidencing any Indebtedness of Seller;
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(vii) all rights of Seller arising under this Agreement and under
any other agreement between Purchaser and Seller entered into in connection with the transactions
contemplated hereby; and
(viii) the assets, rights and interests set forth on Schedule
2.2(b)(viii).
Section 2.3

Assumed and Excluded Liabilities.
(a)

The “Assumed Liabilities” shall consist of only the following

liabilities of Seller:
(i)
any obligations arising under the Purchased Contracts from
and after the Closing, but excluding any Liability, whether incurred or arising prior to, on or after
the Closing Date, in connection with any actual or alleged breach, default or other failure to
perform under any such Purchased Contract occurring or alleged to have occurred at or prior to
the Closing; and
(ii)
all trade payables of Seller (“Trade Payables”) incurred in
the ordinary course of business consistent with past practice and not unpaid for a period in excess
of thirty (30) days from the date of the receipt of the invoice giving rise thereto.
(b)
Excluded Liabilities. Notwithstanding anything to the contrary,
Purchaser shall not assume or otherwise be obligated to pay, perform or discharge any Liabilities
of Seller other than the Assumed Liabilities (all of such Liabilities not so assumed by Purchaser
collectively, the “Excluded Liabilities”), including the following:
(i)
any Liabilities arising out of or relating to Seller’s ownership
or operation of the Business and/or the Purchased Assets on or prior to the Closing Date;
(ii)
any Indebtedness or Liens and any Liabilities arising out of
or related to the Actions set forth on Schedule 4.12 and any payments required under the IP
Assignments;
(iii) any Liability arising out of or relating to a breach or violation
by Seller of, or a delinquency of Seller under, any Applicable Law or any contract or other
arrangement with a third party, including the Purchased Contracts, that occurred in whole or in
part at any time prior to the Closing, including any failure of Seller to pay for the accurate number
of users of a provider’s market data on or prior to the Closing Date, whether such failure becomes
known prior to, or after, the Closing; and
(iv)
any Liabilities arising out of or relating to Seller or its
products or services (including the use thereof by customers or end users) infringing,
misappropriating or otherwise making unlawful or unauthorized use of any Intellectual Property
of any Person.
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ARTICLE III.
PURCHASE PRICE AND CLOSING
Section 3.1 Closing. The closing of the transactions contemplated by this Agreement
(the “Closing”) shall take place simultaneously with the execution of this Agreement on the date
hereof at the offices of Jenner & Block LLP, 353 N. Clark Street, Chicago, Illinois 60654, or at
such other place as the parties may mutually agree (the date on which the Closing actually occurs,
the “Closing Date”). The Closing shall be deemed effective for all purposes at 11:59 p.m. (Central
Time) on the Closing Date.
Section 3.2

Purchase Price; Escrow.
(a)

Purchase Price.

(i)
The aggregate consideration payable by Purchaser to Seller
at the Closing shall be an amount (the “Initial Purchase Price”) equal to (A) $9,000,000, minus (B)
the Escrow Amount.
(ii)
The sum of the Initial Purchase Price and the Escrow
Amount, as such sum may be adjusted in accordance with Section 3.5, Section 10.4 and/or Section
12.11, is referred to herein as the “Final Purchase Price”.
(iii) At the Closing, Purchaser shall pay to Seller an amount equal
to the Initial Purchase Price, in cash by wire transfer of immediately available funds, to such bank
account(s) as shall be designated by Seller. If wire transfer instructions are not provided to
Purchaser, such amount shall be paid to Seller by check.
(b)
Escrow Deposit. At the Closing, the amount of $625,000 (the
“Escrow Amount”) shall be deposited by Purchaser with JPMorgan Chase Bank, N.A. (the
“Escrow Agent”), to be held in an escrow account to satisfy any payment obligation of Seller
pursuant to ARTICLE VIII and any indemnity obligations payable out of the Escrow Fund
pursuant to ARTICLE X, all pursuant to the terms and conditions of an escrow agreement
substantially in the form attached hereto as Exhibit A (the “Escrow Agreement”). The escrow fund
(the “Escrow Fund”) established pursuant to the Escrow Agreement shall be released to Seller
and/or to Purchaser, as the case may be, only in accordance with the terms of this Agreement and
the Escrow Agreement.
Section 3.3

Intentionally Omitted.

Section 3.4

Allocation of Purchase Price.

(a)
Within ninety (90) days after the Closing, Purchaser shall prepare
and provide to Seller copies of IRS Form 8594 and any required exhibits thereto, prepared in
accordance with Section 1060 of the Code, with Purchaser’s proposed allocation of the Initial
Purchase Price and all other capitalizable costs among the Purchased Assets as of such time among
the Purchased Assets (the “Allocation”). The Allocation shall be consistent with the parameters
set forth on attached Schedule 3.4(a) (the “Trial Price Allocation”).
14
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(b)
Seller shall review the Allocation and Purchaser shall consider all
reasonable comments of Seller with respect to the preparation of the Allocation that are provided
to Purchaser within twenty (20) days of Seller’s receipt of the Allocation.
(c)
Purchaser and Seller shall timely file an IRS Form 8594 and any
applicable schedules or attachments reflecting the Allocation for the taxable year that includes the
Closing Date and timely make any filing required by applicable state or local laws. The Allocation
shall be binding on Purchaser and Seller for all tax purposes, and Purchaser and Seller shall each
timely file all Tax Returns (including amended returns and claims for refunds) and information
reports in a manner consistent with such Allocation. Neither Purchaser nor Seller shall take any
position inconsistent with the Allocation in connection with any tax proceeding, except that
Purchaser’s cost for the Purchased Assets may differ from the amount so allocated to the extent
necessary to reflect its capitalized acquisition costs not included in the amount realized by Seller.
If any Taxing Authority disputes the Allocation, the party receiving notice of the dispute shall
promptly notify the other party hereto of such dispute, and the parties hereto shall cooperate in
good faith in responding to such dispute in order to preserve the effectiveness of the Allocation.
(d)
If Seller and Purchaser are unable to reach a good faith agreement
as to the content of the Allocation within one-hundred fifty (150) days after the Closing, then the
Allocation will be determined by an independent accounting firm of recognized national standing
(“Arbiter”) selected by Purchaser and Seller. Promptly, but not later than thirty (30) days after
acceptance of its appointment as Arbiter, the Arbiter will determine (based solely on written and,
if requested by the Arbiter, oral presentations and a review of working papers of Purchaser, Seller
and its independent accountants, as applicable, and not by independent review) only those matters
in dispute and will render a written report as to the disputed matters and any disputed calculations
included in the Allocation, which written report of the Arbiter will be final and binding upon
Purchaser and Seller, absent manifest error, deviation from the terms hereof or fraud. In resolving
any disputed item, the Arbiter may only assign a value for such item within the range of difference
between Purchaser’s position with respect thereto and Seller’s position with respect thereto. The
fees and expenses of the Arbiter will be borne 50% by Seller and 50% by Purchaser. The Arbiter’s
decision must be consistent with the Trial Price Allocation.
(e)
Any adjustments to the Initial Purchase Price or Final Purchase
Price, including any indemnification payments or Contingent Payments treated as such, shall be
reflected as an adjustment to the price allocated to the specific asset, if any, giving rise to the
adjustment, and if any such adjustment does not relate to a specific asset, such adjustment shall be
allocated among the Purchased Assets in a manner consistent with the Allocation. The preparation
of and comments on any materials prepared with respect to the adjustment shall be conducted in
the same manner as that described in this Section 3.4 herein.
Section 3.5 Earn-out. Seller believes the value of the Business is equal to the Initial
Purchase Price plus the Contingent Payment. Subject to the accuracy of the representations and
warranties of Seller set forth herein and the terms and conditions of this Agreement, Purchaser
believes the value of the Business is the Initial Purchase Price plus the Contingent Payment only
in the event that (i) the Business achieves the Development Milestones on or prior to the
Development Milestones Due Date and (ii) the Business Revenues during the Earn-out
Measurement Period meets or exceeds the Target Business Revenue. The Contingent Payments
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described in this Section 3.5 provides Purchaser with security for only accepting Seller’s valuation
to the extent the conditions to such payments have been met.
(a)

Determination of Development Milestones.

(i)
For purposes of this Agreement, “Development Milestones”
shall mean the six separately numbered categories of development milestones set forth on, and
achieved in the manner described on, Exhibit C (the “Development Milestones”). Within ten (10)
Business Days after any category of the Development Milestones are met, Purchaser shall notify
Seller in writing that such category of Development Milestones has been met (the “Development
Milestones Purchaser Notices”); provided that, if any category of Development Milestones is not
met by the Development Milestones Due Date, Purchaser shall notify Seller in writing that such
Development Milestones have not been met as of the Development Milestones Due Date and shall
have no further notification obligations under this Section 3.5(a).
(ii)
If completion of a Development Milestone is delayed
because of the failure of a third party (which, for the avoidance of doubt, excludes Purchaser and
its Affiliates) to provide required cooperation or work, then the Development Milestones Due Date
shall be extended by the duration of such third party’s failure to provide such cooperation or work,
but only if Seller (A) provides notice of such failure to Purchaser promptly after such failure first
began, which notice shall conspicuously and expressly state that it is a “Third Party Milestone
Delay Notice” and reference this Section 3.5(a)(ii), (B) uses commercially reasonable efforts to
obtain the required cooperation or work from such third party, (C) uses commercially reasonable
efforts to work around such failure (including through the use of substitutes where appropriate),
and (D) keeps Purchaser reasonably apprised of the status and duration of such failure, and of such
efforts described in items (B) and (C); provided that in no event shall the Development Milestone
Due Date be extended past the date that is thirty-six (36) months after the Closing Date.
(iii) If completion of a Development Milestone depends on a
Purchaser Resource (as defined below) and such Development Milestone is unable to be completed
because Purchaser failed to provide such Purchaser Resource when required, then such
Development Milestone shall be deemed to have been completed, but only if (A) Seller provides
notice of such failure to Purchaser promptly after such failure first began, which notice shall
conspicuously and expressly state that it is a “Purchaser Milestone Delay Notice” and reference
this Section 3.5(a)(iii), (B) Seller uses commercially reasonable efforts to work around such failure
(including through the use of substitutes where appropriate), (C) Purchaser fails to cure such failure
within a reasonable time period (which shall be at least thirty (30) days), and (D) all other aspects
of the Development Milestone not dependent on such Purchaser Resource have been fully met, as
determined pursuant to item (iv) below. The Development Milestone Due Date shall be extended
by the duration of Purchaser’s cure efforts. “Purchaser Resource” means the following to be
provided by Purchaser or its Affiliates as contemplated by (or necessary to complete) the
Development Milestones: hardware procurement; DR site buildout; networking connectivity;
availability and provisioning of APIs and corresponding specifications; market data; exchange
connectivity; broker connectivity; functional regulatory requirement specifications; and floor
system access.
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(iv)
If at any time prior to the Development Milestones Due
Date, Seller believes any category of Development Milestones has been met, Seller may provide
written notice to Purchaser indicating such and the written notice shall include a reasonably
detailed explanation regarding why Seller believes such category of Development Milestones has
been met (each a “Development Milestones Seller Notice”). If Purchaser does not agree with Seller
that such category of Development Milestones has been met, Purchaser shall so notify Seller in
writing within fifteen (15) Business Days after receipt of the Development Milestones Seller
Notice (the “Development Milestones Objection Period”), which written notice shall specify the
rationale for such disagreement (each a “Development Milestones Objection Notice”). Purchaser
and Seller shall attempt in good faith to reach an agreement as to any matters in dispute. If the
parties are able to resolve the dispute within thirty (30) days (or such longer period as Purchaser
and Seller may agree) after delivery of a Development Milestones Objection Notice to Seller, the
parties shall agree in writing that the Development Milestones in question have been met, and such
written agreement shall be final and binding upon Seller and Purchaser. If Purchaser does not
deliver a Development Milestones Objection Notice within a Development Milestone Objection
Period, the Development Milestones that were the subject of such Development Milestone Seller
Notice shall be deemed to have been met at the time of delivery of the Development Milestone
Seller Notice.
(v)
If Purchaser and Seller fail to resolve all such matters in
dispute within thirty (30) days after delivery of a Development Milestones Objection Notice to
Seller, then any matters identified in such written notice that remain in dispute will be determined
by an independent technology consulting firm of recognized national standing with expertise in
the relevant subject matter area (the “Development Milestones Arbiter”) selected by Purchaser and
Seller. Promptly, but not later than thirty (30) days after acceptance of its appointment as
Development Milestones Arbiter, the Development Milestones Arbiter will determine only those
matters in dispute and will render a written report as to the disputed matters, including the date on
which the category of Development Milestones in question was met, if applicable, which written
report of the Development Milestones Arbiter will be final and binding upon Purchaser and Seller,
absent manifest errors, deviation from the terms hereof or fraud. The fees and expenses of the
Development Milestones Arbiter will be borne by the non-prevailing party. Each date that the
parties agree or that the category of Development Milestones is deemed to have been met pursuant
to Section 3.5(a)(iv) or pursuant to a decision by the Development Milestones Arbiter, is referred
to as the “Development Milestones Realization Date”.
(vi)
Notwithstanding any of the foregoing, Purchaser’s
obligations under this Section 3.5(a) shall terminate for all or any categories of the Development
Milestones Payments not met at such time as Thomas Frey ceases to be continuously employed by
Purchaser or one of its Affiliates; provided, however, that if Thomas Frey’s employment is
terminated prior to the Development Milestones Due Date by Purchaser or one of its Affiliates
without Cause, all remaining Development Milestones shall be deemed for all purposes herein to
have been met and all Development Milestone Payments shall be deemed for all purposes herein
to have been earned, as of the effective date of such termination.
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(b)

Determination of Business Revenue.

(i)
Not later than sixty (60) days following the two (2) year
anniversary of the Closing Date, Purchaser shall prepare and deliver to Seller a statement (the
“Revenue Statement”) setting forth the Business Revenue for the twelve (12) month period ending
on the two (2) year anniversary of the Closing Date (the “Earn-out Measurement Period”). The
Revenue Statement shall be prepared in good faith from the Books and Records of Purchaser (and
Seller’s Books and Records to the extent necessary) in a manner consistent with the calculation of
the Target Business Revenue.
(ii)
If, in connection with the delivery of the Revenue Statement,
Seller disputes the calculation of the Business Revenue in connection therewith, Seller may within
thirty (30) days after the receipt of the Revenue Statement (the “Revenue Statement Review
Period”), deliver written notice to Purchaser of any objections thereto, which written notice shall
specify the rationale for such disagreement and the amount in dispute (a “Business Revenue
Objection Notice”). Any Business Revenue Objection Notice shall specify in detail any adjustment
to the Business Revenue for the respective period covered by the Revenue Statement that is being
proposed by Seller and the basis therefor, including in each case, the specific items proposed to be
adjusted and the specific amount of each such adjustment; provided that Seller may so object to
the Business Revenue and the Revenue Statement based only on the existence of mathematical
errors therein or on the failure of the Business Revenue to be prepared on a basis consistent with
this Agreement, and on no other basis. Failure of Seller to provide a Business Revenue Objection
Notice within the Revenue Statement Review Period shall be deemed an acceptance of the
Revenue Statement and, accordingly, the Revenue Statement shall be final and binding upon
Purchaser and Seller. If Seller delivers a timely Business Revenue Objection Notice to Purchaser,
then Purchaser and Seller will attempt in good faith to reach an agreement as to any matters
identified in such written notice as being in dispute. If the parties are able to resolve the dispute
within thirty (30) days (or such longer period as Purchaser and Seller may agree) after delivery of
a Business Revenue Objection Notice to Purchaser, the parties shall set forth the agreed upon
Business Revenue in a written agreement signed by Purchaser and Seller, and such written
agreement shall be final and binding upon Seller and Purchaser.
(iii) In connection with its review of the Revenue Statement
during the Revenue Statement Review Period, Seller and its representatives shall have reasonable
access, during normal business hours and upon reasonable notice, to the Books and Records,
finance personnel and any other information of the Business that Seller reasonably requests in
order to confirm the aggregate Business Revenue for the respective period covered by the Revenue
Statement, and Purchaser shall cooperate reasonably with Seller and its representatives in
connection therewith; provided, however that (1) such access does not unreasonably disrupt the
normal operations of Purchaser or the Business and (2) neither Purchaser nor the Business is under
any obligation to disclose to Seller any information the disclosure of which is prohibited by
Applicable Law or that would result in the waiver of any attorney-client, work-product or other
applicable privilege.
(iv)
If Purchaser and Seller fail to resolve all such matters in
dispute within thirty (30) days after delivery of a Business Revenue Objection Notice to Purchaser,
then any matters identified in such written notice that remain in dispute will be determined by the
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Arbiter. Promptly, but not later than thirty (30) days after acceptance of its appointment as the
Arbiter, the Arbiter will determine (based solely on written and, if requested by the Arbiter, oral
presentations and a review of working papers of Purchaser, Seller and its independent accountants,
as applicable, and not by independent review) only those matters in dispute and will render a
written report as to the disputed matters and any disputed calculations included in the Revenue
Statement, which written report of the Arbiter will be final and binding upon Purchaser and Seller,
absent manifest error, deviation from the terms hereof or fraud. In resolving any disputed item, the
Arbiter may only assign a value for such item within the range of difference between Purchaser’s
position with respect thereto and Seller’s position with respect thereto. The fees and expenses of
the Arbiter will be borne 50% by Seller and 50% by Purchaser. The date that the Revenue
Statement becomes final and binding on the parties pursuant to this Section 3.5(b)(iv) is referred
to as the “Revenue Finalization Date”, and the Business Revenue determined to be final and
binding on the parties pursuant to the Revenue Statement is referred to as the “Actual Business
Revenue” for the time period covered by the Revenue Statement.
(v)
Notwithstanding any of the foregoing, Purchaser shall have
no obligations under this Section 3.5(b) if Thomas Frey is not continuously employed by Purchaser
or one of its Affiliates from the Closing Date until the date on which the Earn-out Measurement
Period ends; provided, however, that if Thomas Frey’s employment is terminated prior to the
conclusion of the Earn-out Measurement Period (A) by Purchaser or one of its Affiliates without
Cause, (B) as a result of Thomas Frey’s death, or (C) as a result of Thomas Frey being Disabled,
Seller shall still be eligible to receive the Business Revenue Earn-out Payment, if such payment
becomes due and payable, pursuant to the terms of Section 3.5(c)(ii) below.
(c)

Contingent Payments.

(i)
Development Milestones Payment. Subject to Section 10.4
and Section 12.11 hereof, simultaneously with delivery of each Development Milestones
Purchaser Notice or within fifteen (15) days after each Development Milestones Realization Date
corresponding to a category of Development Milestones being met, whether or not Thomas Frey
is employed on such payment date, Purchaser shall pay to Seller a Development Milestone
Progress Payment. Subject to Section 10.4 and Section 12.11 hereof, simultaneously with the
delivery of the Development Milestones Purchaser Notice or within fifteen (15) days after the
Development Milestone Realization Date corresponding to Development Milestones Final
Completion, whether or not Thomas Frey is employed on such payment date, Purchaser shall pay
to Seller the Development Milestones Final Payment. Purchaser’s obligation to make any
Development Milestones Payment above shall be subject to Section 3.5(a)(vi) above.
(ii)
Business Revenue Earn-out Payment. Subject to Section
10.4 and Section 12.11 hereof, and subject to Section 3.5(b)(v) above, within fifteen (15) days of
the Revenue Finalization Date, Purchaser shall pay to Seller, an amount, if any, opposite the range
in the table set forth below in which Actual Business Revenue for the Earn-out Measurement
Period falls as a percentage of the Target Business Revenue, up to a maximum of two million, two
hundred and fifty thousand dollars (US $2,250,000) (the “Business Revenue Earn-out Payment”):
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Percentage of Target Business Revenue
less than 91%
equal to or greater than 91% and
less than 92%
equal to or greater than 92% and
less than 93%
equal to or greater than 93% and
less than 94%
equal to or greater than 94% and
less than 95%
equal to or greater than 95% and
less than 96%
equal to or greater than 96% and
less than 97%
equal to or greater than 97% and
less than 98%
equal to or greater than 98% and
less than 99%
equal to or greater than 99% and
less than 100%
equal to or greater than 100%

Business Revenue Earn-Out
Payment
$0
$0.225 million
$0.45 million
$0.675 million
$0.9 million
$1.125 million
$1.35 million
$1.575 million
$1.8 million
$2.025 million
$2.25 million

(iii) All payments shall be paid by wire transfer of immediately
available funds to the accounts designated in writing by Seller, and if wire transfer instructions are
not provided to Purchaser, such amount shall be paid to Seller by check. If no payment is due
pursuant to Section 3.5(c)(i) or Section 3.5(c)(ii), respectively, Purchaser shall provide Seller with
notice of such in lieu of payment. Any payments under this Section 3.5 shall be treated by the
parties as an adjustment to the Initial Purchase Price.
(d)
Maximum Contingent Payment. Notwithstanding anything to the
contrary herein or otherwise, in no event shall Purchaser be obligated pursuant to this Section 3.5
to pay to Seller aggregate payments in excess of $9,000,000.
(e)

Unrestricted Rights; No Implied Duties.

(i)
Seller acknowledges and agrees that as of, and following, the
Closing, subject to Section 3.5(e)(ii), (A) Purchaser has sole discretion with regard to all matters
relating to the operation of its business, including the Business; (B) Purchaser has the unrestricted
right to make use of the Purchased Assets in any manner that it sees fit; (C) Purchaser has no
obligation to make use of the Purchased Assets in a way that generates or maximizes Contingent
Payments; (D) Purchaser does not undertake, covenant or agree to operate the Business in any
manner, or commit any resources to the Business; (E) there is no assurance that Seller will receive
any Contingent Payments and Purchaser has not promised nor projected any Contingent Payments;
(F) Purchaser owes no fiduciary duty or express or implied duty, including any implied duty of
good faith and fair dealing, to Seller with respect to the Contingent Payments other than as may
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be required to be owed pursuant to Applicable Law; (G) Purchaser is under no obligation to employ
or continue the employment of any person, offer any products for sale, continue to conduct
business with any customer or under any particular terms and conditions, or serve any customer
from any particular location, in each case, except that Purchaser shall not take any actions that
have the primary purpose of reducing the likelihood of Seller being due the Contingent Payments;
(H) the Business Revenue and the Contingent Payments are speculative and subject to numerous
factors outside the control of Purchaser and (I) Purchaser and/or its Affiliates maintain, and
anticipate continuing to maintain, trading platforms, including PULSe™ trader workstation, which
may, either directly or indirectly, compete with the Business or otherwise replicate the general
functionality of the product lines of the Business. Nothing in this Agreement shall limit the right
of Purchaser or any of its Affiliates to engage in development, sales and marketing of such products
as long as those efforts do not violate this Section 3.5. Purchaser has the unrestricted right to
modify the pricing of the products or services sold or licensed by the Business, including by
eliminating customer discounts and/or otherwise standardizing pricing across the customer base
(whether for purposes of compliance with Applicable Law or applicable guidance of the SEC or
for any other bona fide business purpose).
(ii)
Until the last day of the Earn-out Measurement Period, or the
Development Milestones Due Date, whichever is later, Purchaser shall (1) act in good faith and
not take any actions or omit to take any actions for the primary purpose of reducing the amount of
the Business Revenue Earn-out Payment or impeding the ability of Seller to earn the Development
Milestones Payments, (2) maintain external sales effort, (3) not materially reduce the project or
support staffing for the Business as compared to historical pre-Closing Date levels, and (4) until
the Development Milestones Realization Date, not deploy Thomas Frey on tasks other than the
completion of the Development Milestones in any material way.
(iii) Notwithstanding anything herein to the contrary, and
whether or not the Development Milestones have been met or Actual Business Revenue exceeds
the Target Business Revenue, 100% of the Business Revenue Earn-out Payment shall be made to
Seller simultaneously with the closing of any sale of all or part of the assets of the Business
completed prior to the end of the Earn-out Measurement Period and any unpaid portion of the
Development Milestones Payment shall be made to Seller simultaneously with the closing of any
sale of all or part of the assets of the Business completed prior to the end of the Development
Milestones Due Date; provided, that, no such payments shall be due as a result of any change of
control of Parent Guarantor, whether by merger, equity sale or sale of all or substantially all of the
assets of Parent Guarantor. Purchaser represents and warrants that Purchaser is a direct or indirect
wholly-owned subsidiary of Cboe Global Markets, Inc.
(f)
Nothing in this Section 3.5 shall preclude any party hereto from
exercising, or shall adversely affect or otherwise limit in any respect the exercise of, any right or
remedy available to it hereunder or otherwise for any breach of representation or warranty
hereunder, but neither Purchaser nor Seller shall have any right to dispute any calculation of the
Business Revenue or any portion thereof or the applicability of any payment pursuant to this
Section 3.5 once it has been finally determined in accordance with this Section 3.5.
(g)
The parties hereto acknowledge and agree that any Contingent
Payments paid to Seller is part of the aggregate consideration (i.e. Final Purchase Price) payable
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to Seller pursuant to this Agreement for all Tax purposes, with a portion of each such payment
being treated as interest as determined in accordance with Section 483 of the Code and the Treasury
Regulations promulgated thereunder, and the parties hereto shall not take any reporting position
inconsistent with such treatment unless required by a determination as defined in Section 1313(a)
of the Code (or other comparable provision of federal, state, local or foreign tax law).
Section 3.6 Withholding. Notwithstanding any other provision in this Agreement, to
the extent required by applicable Law, Purchaser and other payors hereunder shall have the right
to deduct and withhold any Taxes from any payments to be made hereunder; provided, however,
except with respect to payments in the nature of compensation to be made to employees or former
employees, Purchaser shall provide Seller with a written notice of Purchaser or any such payor’s
intention to withhold prior to any such withholding and a reasonable opportunity to take such
actions (including providing certificates or Tax forms) as may eliminate, mitigate or otherwise
reduce any potential withholding or deduction requirement. To the extent that amounts are so
withheld and paid to the appropriate taxing authority, such withheld amounts shall be treated for
all purposes of this Agreement as having been delivered and paid to Seller or any other recipient
of payment in respect of which such deduction and withholding was made.
ARTICLE IV.
REPRESENTATIONS AND WARRANTIES OF SELLER
Seller represents and warrants to Purchaser as of the date hereof and as of the Closing Date
as follows:
Section 4.1

Organization, Standing and Power; Investments; Capital Stock.

(a)
Seller (i) is a limited liability company duly organized, validly
existing and in good standing under the laws of the State of Delaware, (ii) has all requisite power
and authority to own, lease, license and operate the Purchased Assets and to carry on the Business
as currently conducted and (iii) is duly qualified and registered to do business and is in good
standing as a foreign corporation in each jurisdiction in which the ownership, possession or use of
the Purchased Assets or the conduct of the Business requires such qualification or registration,
except where the failure to be so qualified or registered could not reasonably be expected to have
a material impact on the Business.
(b)
Seller has delivered or made available to Purchaser complete and
accurate copies of the certificate of formation, operating agreement and any similar governing
documents of Seller, each as amended to date (together, the “Seller Organizational Documents”),
and each such instrument is in full force and effect and no other organizational documents are
applicable to or binding upon Seller. Seller is not in violation of any of the provisions of the Seller
Organizational Documents.
(c)
Schedule 4.1(c) sets forth a complete and accurate list of all capital
stock or other equity securities owned, directly or indirectly, by Seller.
(d)
Schedule 4.1(d) sets forth the issued and outstanding membership
interests of Seller, which membership interests comprise all of the equity securities of Seller. All
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of the outstanding membership interests of Seller have been duly authorized, validly issued, fully
paid and are nonassessable, free of any Liens and not subject to or issued in violation of any
purchase option, call option, right of first refusal, preemptive right, subscription right or any
similar right under any provision of the Seller Organizational Documents, any Contract to which
Seller is a party or Applicable Law. Schedule 4.1(d) also sets forth the complete and accurate name
of each record holder of the issued and outstanding membership interests of Seller and the number
and class of membership interests of Seller owned by such record holder.
Section 4.2

Authority; Binding Agreement; No Conflict.

(a)
Seller has the requisite power and authority to execute and deliver
this Agreement and the Ancillary Documents to which it is a party, to perform its obligations
hereunder and thereunder and to consummate the transactions contemplated hereby and thereby.
The execution, delivery and performance of this Agreement and the Ancillary Documents to which
Seller is a party, and consummation of the transactions contemplated hereby and thereby, have
been duly authorized by all requisite action of Seller.
(b)
This Agreement has been duly executed and delivered by Seller, and
each Ancillary Document to which Seller is a party, when executed and delivered by Seller, will
be duly executed and delivered. This Agreement constitutes (and each of the Ancillary Documents
to which Seller is a party, when executed, will constitute) (assuming, in each case, the due
authorization, execution and delivery by each other party thereto) a legal, valid and binding
agreement of Seller, enforceable against Seller in accordance with its terms, except as
enforceability may be limited by bankruptcy, insolvency or other laws affecting creditors’ rights
generally or by the exercise of judicial discretion in accordance with general equitable principles.
(c)
The execution, delivery and performance of this Agreement and the
Ancillary Documents to which Seller is a party and the consummation of the transactions
contemplated hereby and thereby by Seller do not and will not (i) violate or conflict with the Seller
Organizational Documents, (ii) result in any failure to comply in all material respects with any
Applicable Law to which Seller or any Asset of Seller is subject or may be bound or (iii) except as
set forth on Schedule 4.2(c), conflict with, result in any violation or breach of or constitute (with
or without notice or lapse of time, or both) a default (or give rise to a right of termination,
cancellation, modification, notice or acceleration of any obligation or loss of any benefit) under,
require, a consent, notice or waiver under, require the payment of a penalty or increased liabilities,
fees or the loss of a benefit under or result in the imposition of any Lien with respect to, the
Business or any of the Purchased Assets under, any of the terms, conditions or provisions of any
Seller Material Contract.
(d)
No Permit, Action, concession of, or registration, declaration, notice
or filing with, any Governmental Entity is required by or with respect to Seller in connection with
the execution, delivery and performance of this Agreement or the consummation of the
transactions contemplated hereby.
Section 4.3

Financial Statements.
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(a)
Schedule 4.3 sets forth complete and accurate copies of (i) the
unaudited balance sheet of Seller as of each of the years ended December 31, 2014, December 31,
2015 and December 31, 2016 and the related profit and loss statement for the twelve (12) month
periods then ended (the “Year-End Financials”), and (ii) the internal balance sheet of Seller as of
June 30, 2017 (the “Interim Balance Sheet”) and the related profit and loss statement for the six
(6) month period then ended June 30, 2017 (together with the Interim Balance Sheet, the “Interim
Financials”). The Year-End Financials and the Interim Financials (collectively referred to as the
“Financials”) have been prepared, (X) except as set forth on Schedule 4.3 in accordance with the
Accounting Principles consistently applied throughout the periods indicated, (Y) in a manner
consistent with each other, and (Z) from and in accordance with the Books and Records of Seller,
which Books and Records are, except as set forth on Schedule 4.3, maintained in accordance with
the Accounting Principles consistently applied throughout the periods indicated. The Financials
present fairly, in all material respects, the financial condition, operating results and cash flows of
Seller as of the dates and during the periods indicated therein, subject in the case of the Interim
Financials to normal year-end adjustments, which will not be material in amount or significance
in any individual case or in the aggregate.
(b)
All Trade Payables of Seller (i) arose from bona fide, arms-length
transactions in the ordinary course of business for services performed for, or goods sold to, Seller,
for which Seller obtained substantially equivalent value, and (ii) have been incurred in accordance
with applicable payment or credit terms imposed by the vendors of such services or goods. None
of the Trade Payables or Accounts Receivable were incurred as result of a change or modification
in Seller’s credit, collection or payment policies, procedures or practices from Seller’s policies,
procedures or practices in place prior to January 1, 2017, including by accelerating the collections
or receivables (whether or not past due) or the failing to pay or delaying payment of payables.
Section 4.4 No Undisclosed Liabilities. Seller has no Liabilities related to the Business
or the Purchased Assets of any kind whatsoever, whether accrued, contingent, absolute,
determined, determinable or otherwise, and there is no existing condition, situation or set of
circumstances which could reasonably be expected to result in such Liabilities, in each case, other
than those (i) set forth on the face of the Financials or (ii) that have been incurred since June 30,
2017 and do not exceed $5,000.
Section 4.5 Absence of Certain Changes or Events. Except as described on Schedule
4.5, since January 1, 2017, (i) Seller has conducted its business only in the ordinary course of
business consistent with past practice, (ii) Seller has not suffered any material damage, destruction
or loss (whether or not covered by insurance), other than in the ordinary course of business
consistent with past practice, (iii) there has not been any Seller Material Adverse Effect, and (iv)
Seller has not taken any of the following actions:
(a)
amended, adopted, authorized or proposed any amendments to the
Seller Organizational Documents;
(b)
proposed, adopted or entered into any Contract or plan with respect
to or consummated (i) any plan of liquidation, dissolution, merger, consolidation, restructuring,
recapitalization or other reorganization of Seller or (ii) (A) any merger, consolidation or other
business combination with, or (B) acquisition of any assets (other than acquisitions in the ordinary
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course of business consistent with past practice), securities or any capital stock of or interest in,
any Person;
(c)
sold, licensed, mortgaged, transferred, leased, assigned, pledged,
subjected to any Lien or otherwise disposed of or encumbered any Purchased Assets or any interest
(other than the license of Intellectual Property to customers in the ordinary course of business
consistent with past practice);
(d)

disclosed any Source Code included in the Purchased IP to any other

Person;
(e)
(i) incurred or assumed any Indebtedness or issued any debt
securities, (ii) assumed, guaranteed, endorsed or otherwise became liable or responsible (whether
directly, contingently or otherwise) for the obligations of any other Person or (iii) made any loans,
advances or capital contributions to or investments in any other Person except for advances for
travel and other miscellaneous expenses in the ordinary course of business consistent with past
practice to employees of Seller;
(f)
changed or modified its credit, collection, or payment policies,
procedures or practices, including by accelerating collections or receivables (whether or not past
due) or failing to pay or delaying payment of payables or other Liabilities;
(g)
made any changes in accounting methods, procedures, principles or
practices or changed any assumption underlying, or method of calculating, any bad debt,
contingency or other reserve;
(h)
increased benefits payable under any existing severance or
termination pay policies or employment agreements; entered into any employment, deferred
compensation or other similar agreement (or amended any such existing agreement) with any
director, officer, manager or employee of Seller; altered, established, adopted, or amended (except
as required by Applicable Law) any collective bargaining agreement, bonus, profit-sharing, thrift,
pension, retirement, deferred compensation, compensation, change of control payment, severance,
equity option, restricted equity or other benefit plan or arrangement covering any past or present
director, officer, manager, employee, contractor or consultant of Seller; or increased compensation,
bonus or other benefits payable to any director, officer, manager or employee of Seller;
(i)
(i) modified, amended, terminated or assigned any Lease, (ii)
waived, released, relinquished or assigned any rights of Seller under any Lease or (iii) taken any
action that could adversely affect the term, validity or enforceability of any Lease;
(j)
made or changed any Tax election, settled or compromised any Tax
liability, amended any Tax Return, changed any method of Tax accounting, entered into any closing
agreement with respect to any Tax, surrendered any right to claim a Tax refund or consented to any
extension or waiver of the limitation period applicable to any claim or assessment in respect of
any Taxes;
(k)
initiated, compromised or settled any Action relating to the Business
or any of the Purchased Assets;
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(l)
amended, modified, terminated, canceled or permitted to lapse any
insurance policies maintained by Seller (other than in the ordinary course of business);
(m)
entered into any Contract with any Affiliate, equityholder, officer,
director, manager, employee or consultant of Seller, other than with respect to the payment or
provision of salary, benefits or other compensation to officers, directors, managers, employees or
consultants of Seller;
(n)
canceled any debts or waived any claims or rights of substantial
value (including the cancellation, compromise, release or assignment of any Indebtedness owed to
or claims held by Seller); or
(o)
authorized any of, or committed or agreed, in writing or otherwise,
to take any of the foregoing actions.
Section 4.6

Tax.

(a)
Seller has timely filed (taking into account any valid extension) all
Tax Returns required to be filed by Seller with regard to the Purchased Assets and the Business.
All Tax Returns which have been filed by Seller are true, correct and complete in all respects. To
the Knowledge of Seller, all Taxes (whether or not shown on any such Tax Return) have been
timely paid (including installment payments of Taxes). Schedule 4.6(a) contains a complete and
accurate list of all jurisdictions in which Tax Returns are filed by or with respect to Seller.
(b)
No deficiencies for any Taxes have been asserted or assessed, or to
the Knowledge of Seller, proposed, against Seller, and Seller has not executed any waiver of any
statute of limitations on or extending the period for the assessment or collection of any Tax.
(c)
Seller has timely withheld and paid over to the appropriate Taxing
Authority and have properly reported all Taxes that it is required to withhold from amounts paid
or owing to any employee, independent contractor, creditor or other third party.
(d)
No audit or other examination of any Tax Return of Seller is
presently in progress. Seller has not received from any Taxing Authority (including jurisdictions
where Seller has not filed Tax Returns) any (i) notice indicating an intent to open an audit or other
review; (ii) request for information related to Tax matters; or (iii) any written claim that Seller or
the Business is subject to Tax in a jurisdiction in which Seller does not file Tax Returns with respect
to the Business. There are no Liens for Taxes (other than for current Taxes not yet due and payable)
upon any of the Purchased Assets.
(e)
Seller is not liable for Taxes of any other Person by operation of
Applicable Law or otherwise, or is currently under any contractual obligation to indemnify any
Person with respect to Taxes, or is a party to any Tax sharing agreement or any other agreement
providing for payments by Seller with respect to Taxes.
(f)
Seller has not filed, and does not have pending, any ruling requests
with any taxing authority, including any requests to change any accounting method.
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(g)
Seller has not engaged in a “reportable transaction,” as set forth in
Treasury Regulation Section 1.6011-4(b), or any transaction that is the same as or substantially
similar to one of the types of transactions that the Internal Revenue Service has determined to be
a Tax avoidance transaction and identified by notice, regulation or other form of published
guidance as a “listed transaction,” as set forth in Treasury Regulation Section 1.6011-4(b)(2).
Seller has disclosed on its Tax Returns all positions taken therein that could give rise to a
substantial understatement penalty under Section 6662 of the Code or any similar provision of
other Applicable Law, and is in possession of supporting documentation as may be required under
any such provision.
(h)
None of the Purchased Assets are required to be depreciated under
the alternative depreciation system under Section 168(g)(2) of the Code or are “tax-exempt use
property” within the meaning of Section 168(h) of the Code.
(i)

Seller is not a “foreign person” within the meaning of Section 1445

of the Code.
Section 4.7 Real Estate. Seller owns no real property. Schedule 4.7 sets forth a true,
correct and complete list of each lease, sublease, license or occupancy or use agreement or similar
Contract, written or oral under which Seller is lessee of or holds, uses or operates any real property
owned by any Person (such leases or Contracts, the “Leases”, and such real property, the “Leased
Real Property”). Seller has not conveyed its interest under or subleased, licensed or otherwise
granted any Person the right to use or occupy the Leased Real Property or any portion thereof.
There are no pending or, to the Knowledge of Seller, threatened condemnation proceedings,
lawsuits or administrative actions relating to the Leases or the Leased Real Property. Seller has
not received any notice that a security deposit or portion thereof deposited with respect to any
Lease has been applied in respect to a breach or default under any Lease that has not been
redeposited in full.
Section 4.8

Title, Sufficiency and Condition of Assets.

(a)
Seller has, and Purchaser will receive at the Closing, good and
marketable title to or valid and enforceable rights to use or interests in, all of the Purchased Assets,
free and clear of all Liens.
(b)
Other than the assets listed on Schedule 4.8(b), which are owned by
Kinetic and used by Seller, the Purchased Assets constitute all of the Assets that are necessary to
or used in the operation of the Business as is being conducted as of the date hereof and as presently
contemplated to be conducted. The Purchased Assets are in good operating condition and in a state
of good maintenance and repair, ordinary wear and tear excepted, and are usable in the regular and
ordinary course of business consistent with past practice.
Section 4.9 Accounts Receivable. All Accounts Receivable of Seller, whether reflected
on the Interim Balance Sheet or subsequently created, are valid receivables that have arisen from
bona fide transactions in the ordinary course of business consistent with past practice. All such
Accounts Receivable are good and collectible (and subject to no setoffs or counterclaims) at the
aggregate recorded amounts thereof, net of any applicable reserves for doubtful accounts reflected
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on the Interim Balance Sheet. Seller has good and marketable title to their accounts receivable,
free and clear of all Liens. Since January 1, 2017, there have not been any write-offs as
uncollectible of any notes or Accounts Receivable of Seller.
Section 4.10 Intellectual Property/IT.
(a)
Schedule 4.10(a) sets forth a complete and accurate list of all of the
following Intellectual Property owned by Seller and used, held or intended for use in connection
with the Business: (i) all patents, patent applications, material patent disclosures and material
unpatented inventions; (ii) all registrations for and applications to register Marks and all material
unregistered Marks; (iii) all copyright registrations and applications and all material unregistered
copyrights; (iv) all material Software; and (v) all other material Intellectual Property.
(b)
Seller owns all right, title and interest in and to all of the Intellectual
Property set forth on Schedule 4.10(a) and all other Purchased IP, free and clear of all Liens. The
Purchased IP (other than the Book Trader Module) and the Licensed IP together include all of the
Intellectual Property necessary to or used in connection with the operation of the Business as it is
now and is presently contemplated to be conducted. The Purchased IP (other than the Book Trader
Module) is not subject to any restrictions or limitations regarding ownership, use, license or
disclosure. Seller has not assigned or otherwise transferred ownership of any Software or other
Intellectual Property used in or related to the Business to any Person. None of Seller’s Affiliates
and none of the Seller Equityholders own any Software or other Intellectual Property used in or
related to the Business. All of the Purchased IP (other than the Book Trader Module) and Licensed
IP will be available for use by Purchaser immediately after the Closing on the same terms as it was
available for use by Seller immediately prior to the Closing.
(c)
Seller is not infringing, misappropriating or otherwise making
unlawful or unauthorized use of any Intellectual Property of any Person, and the operation of the
Business (including using, selling, licensing, distributing and otherwise making available the
Business’ products and services) in the manner conducted on the date hereof and on the date of
Closing does not and will not infringe, misappropriate or otherwise make any unlawful or
unauthorized use of any Intellectual Property of any Person. Seller has not received any notice or
other communication from any Person (excluding Purchaser and its representatives) claiming,
alleging or suggesting that Seller has infringed, misappropriated or otherwise made any unlawful
or unauthorized use of any Intellectual Property and, to the Knowledge of Seller, no other Person
has threatened to make any such claims. To the Knowledge of Seller, no other Person is infringing,
misappropriating or otherwise making any unlawful or unauthorized use of any Purchased IP.
(d)
All of the Purchased IP was developed entirely by: (i) employees of
Seller acting within the scope of their employment and who have assigned, whether by operation
of law or pursuant to written assignments, all right, title and interest in and to such Purchased IP,
and any Intellectual Property incorporated therein, to Seller or (ii) independent contractors who
have assigned, pursuant to written assignments, all right, title and interest in and to such Purchased
IP, and any Intellectual Property incorporated therein, to Seller; in either case, such assignment
being valid and enforceable and free and clear of all Liens. Seller has obtained from its current and
former employees and independent contractors who have conceived, reduced to practice, authored
or otherwise created or developed any Intellectual Property for Seller all of their right, title and
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interest in and to all such Intellectual Property. Seller does not use or license any Intellectual
Property owned by any current or former employee or independent contractor.
(e)
Schedule 4.10(e) sets forth a complete and accurate list of all Open
Source Software that Seller uses in the operation of the Business. None of the Purchased IP is
subject to a license for Open Source Software that requires or will require any Source Code to be
disclosed or otherwise made available to any other Person, whether currently or upon the
occurrence of a condition (including the distribution of any Software).
(f)
Seller has taken commercially reasonable steps to maintain and
protect the Purchased IP so as not to adversely affect the validity or enforceability thereof. Seller
has not disclosed, escrowed or otherwise provided, and is not obligated to disclose, escrow or
otherwise provide, any Source Code that is Purchased IP to any Person (other than Source Code
that has been made available to its employees pursuant to a written confidentiality and intellectual
property assignment agreement and in connection with their employment).
(g)
Any documentation existing on the date of Closing and
accompanying Software or Source Code that is Purchased IP correctly describes the material
features and functions of such Software or Source Code, and there are no material errors in such
documentation. When used in accordance with its instructions and requirements, all Software and
Source Code that is Purchased IP correctly performs the material features and functions described
in its documentation, free of significant errors and bugs and contains no virus, worm, back door,
Trojan horse or other malicious component. The Purchased Assets include, and Seller has
possession of, complete copies of all versions, updates, upgrades and improvements, including all
Source Code, of the Software included in the Purchased IP.
(h)
Seller has modified all of its products and services that include or
use the Book Trader Module such that they no longer use or access, and no user can use or access,
the Book Trader Module, or any subsequent iteration thereof, or any feature or function of the
Book Trader Module (which includes viewing market information such as bid data, ask data, and
price data, and use of the Book Trader Module to enter an order).
(i)

As of the Closing Date, Seller has completed the steps set forth on

Schedule 4.10(i).
Section 4.11 Contracts.
(a)
Schedule 4.11(a) sets forth a complete and accurate list, or, if oral,
an accurate and complete description of all material terms, of each of the following Seller Contracts
(each, regardless of whether or not set forth on Schedule 4.11(a), a “Seller Material Contract” and
collectively, the “Seller Material Contracts”):
(i)
any Contract restricting the business activities of or limiting
the freedom of Seller or Seller’s employees, former employees, consultants or former consultants
to engage in any line of business, to sell, supply or distribute any service or product, to compete
with any Person, to conduct business in any geographic place or to solicit the services or
employment of or hire any individual or group of individuals;
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(ii)
any Contract containing a most-favored-nation, best pricing
or other similar term or provision or any Contract containing a requirement to deal exclusively
with or grant exclusive rights or rights of first refusal to any customer, vendor, supplier, distributor,
contractor or other Person;
(iii) all Contracts or commitments (A) requiring payment to
Seller in an amount in excess of $10,000 per annum, (B) with a customer of the Business, (C)
pursuant to which Seller has agreed to purchase all of its requirements for the goods and/or services
in question, (D) which contain minimum volume or Dollar guarantees, (E) which require payments
by Seller in an amount in excess of $5,000 per annum or (F) which require any capital expenditures
by Seller;
(iv)
any Contract (including licenses and covenants not to sue)
pursuant to which Seller is using or is authorized to use any Intellectual Property, pursuant to which
any Person is using or is authorized to use any Purchased IP or pursuant to which any Person is
authorized by Seller to use any Licensed IP;
(v)
any Contract pursuant to which Seller developed, had
developed or collaborated in the development of any Intellectual Property, any Contract pursuant
to which Seller assigned or agreed to assign or another Person assigned or agreed to assign to
Seller, ownership of any Intellectual Property and any settlement agreement or any other Contract
restricting Seller’s right to use, sell, license, sublicense, transfer or otherwise dispose of all or part
of any Intellectual Property;
(vi)
any Contract (A) relating to an acquisition, disposition,
merger or corporate reorganization involving Seller, (B) pursuant to which Seller has any
ownership interest in any other Person or (C) providing for an advance or capital contribution to
or investment in any other Person;
(vii) any loan agreements, lines of credit, notes, indentures,
mortgages, trusts, installment arrangements, capital leases, letters of credit, bonds or other
Contracts relating to Indebtedness (or any Contract of guarantee, support, indemnification,
assumption or endorsement of, or any similar commitment by Seller to become liable for the
obligations or liabilities thereof);
(viii) any settlement Contract;
(ix)

any partnership, joint venture or similar Contract to which

Seller is a party;
(x)
any Contract obligating Seller to provide indemnification,
other than indemnification contained in a standard sales agreement or purchase order, the form of
which has been provided to Purchaser;
(xi)
(A) any employment, independent contractor, consulting or
severance Contract with any current or former employee, manager, executive officer, contractor or
consultant of Seller or any other Person or (B) any Contract or employee benefit plan, including
any equity option plan, equity appreciation right plan or equity purchase plan, change-in-control
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Contract or plan or retention Contract or plan, for which any of the benefits, compensation or
payments will be increased, the vesting of benefits will be accelerated or a payment will be
required, as a result of the consummation of the transactions contemplated hereby;
(xii) any Lease, and any Contract pursuant to which Seller has
granted to any Person the right to use or occupy any portion of the property leased under any such
Lease;
(xiii) any Contract limiting the right of Seller to encumber or
transfer any of its Assets; and
(xiv)

any Contract that is outside of the ordinary course of Seller’s

business.
(b)
Complete and accurate copies of each of the Seller Material
Contracts, or, if oral, an accurate and complete description of all material terms thereof, have been
made available to Purchaser. All electronic services agreements between Seller and a customer of
the Business are substantially in the form attached to Schedule 4.11(b)(i). All master licensing and
services agreements between Seller and a customer of the Business are substantially in the form
attached to Schedule 4.11(b)(ii).
(c)
Each Seller Material Contract is valid and binding on Seller and, to
the Knowledge of Seller, each other party thereto, is in full force and effect and is enforceable by
Seller in accordance with its terms, subject to laws of general application relating to bankruptcy,
insolvency and the relief of debtors and rules of law governing specific performance, injunctive
relief or other equitable remedies and to general principles of equity. Seller has performed in all
material respects all obligations required to be performed by it under each Seller Material Contract
and, to the Knowledge of Seller, each other party to each Seller Material Contract has performed
in all material respects all obligations required to be performed by it under such Seller Material
Contract. Seller does not know of, nor has it received written notice of, any violation, breach or
default under (or any condition that with the passage of time or the giving of notice or both, would
cause such a violation of, breach of or default under) any Seller Material Contract and Seller has
not received notice from any party to a Seller Material Contract that such party intends either to
modify, cancel or terminate a Seller Material Contract. Seller has complied with all material terms
contained in any Seller Material Contract that provide for pricing or other contract terms on a
“most favored nation” or similar basis, and no material refunds of any past payments arising under
any such Seller Material Contracts are or are expected to become due, except as may have been
reserved in the Financials. To the Knowledge of Seller, no circumstances exist that would
reasonably be expected to adversely affect Seller’s ability to perform its material obligations under
the Seller Material Contracts in all material respects or result in a material breach or default under
any Seller Material Contract.
Section 4.12 Litigation. Except as set forth on Schedule 4.12, since January 1, 2014
there has not been any action, suit, proceeding, claim, arbitration, charge or investigation
(collectively, “Actions”) pending or, to the Knowledge of Seller, threatened, against or involving
the Business or any of the Purchased Assets or any of Seller’s officers, directors, managers or
employees in their capacities as such, including any Action questioning, challenging or seeking to

31

Case 8:20-cv-00394-MSS-SPF Document 221-2 Filed 04/12/21 Page 218 of 293 PageID 7921

prevent, hinder or delay the transactions contemplated by this Agreement. There are no facts or
circumstances existing that could reasonably be expected to give rise to or serve as a basis for any
material Actions against or involving the Business or any of the Purchased Assets, the transactions
contemplated by this Agreement or any of Seller’s officers, directors, managers or employees in
their capacities as such. No material citations, fines or penalties have been asserted against Seller
under any Applicable Law that remain outstanding. There are no judgments, orders, settlements or
decrees outstanding against Seller, the Business or any of the Purchased Assets.
Section 4.13 Employee Benefit Plans.
(a)
Schedule 4.13(a) contains a complete and accurate list of each
“employee benefit plan” (within the meaning of Section 3(3) of the Employee Retirement Income
Security Act of 1974, as amended (“ERISA”)), including, Multiemployer Plans, and all pension,
retirement, defined contribution, profit sharing, equity, equity purchase, equity option, severance,
employment, change-in-control, termination, retention, health and welfare (including any retiree
health or retiree life benefits), fringe benefit, collective bargaining, bonus, incentive, deferred
compensation, employee loan and all other employee benefit plans, agreements, programs, policies
or other arrangements, whether or not subject to ERISA (including any funding mechanism now
in effect or required in the future as a result of the transactions contemplated by this Agreement or
otherwise), whether formal or informal, oral or written, legally binding or not, under which (i) any
current, former or retired employee, director, manager or consultant of Seller, its Affiliates or any
members of its “Controlled Group” (defined as any organization which is a member of a controlled
group of organizations within the meaning of Section 414(b), (c), (m) or (o) of the Code) has any
present or future right to benefits and which are contributed to, required to be contributed to,
sponsored by or maintained by Seller, its Affiliates or any member of its Controlled Group or
(ii) Seller, its Affiliates or any member of its Controlled Group has any present or future liability.
All such plans, agreements, programs, policies and arrangements shall be collectively referred to
as the “Seller Plans.”
(b)
None of Seller, its Affiliates or any member of its Controlled Group
maintains, contributes to or has any liability with respect to any employee benefit plan, program,
policy or arrangement maintained outside the jurisdiction of the United States or that covers any
Seller Employee who performs services outside the United States.
(c)
Each Seller Plan has been established, maintained and administered
in accordance with its terms, and in compliance with the applicable provisions of ERISA, the Code
and other Applicable Laws. Each Seller Plan that is intended to be qualified within the meaning of
Section 401(a) of the Code has received a favorable determination letter or opinion letter as to its
qualification, and nothing has occurred, whether by action or failure to act, that could be expected
to cause such determination letter to be revoked. Neither this Agreement nor the consummation of
any of the transactions contemplated hereby will cause Purchaser to assume any liabilities for any
Tax, fine, lien, penalty or other liability imposed by ERISA, the Code or other Applicable Laws
with respect to any Seller Plan.
(d)
No Seller Plan exists that, as a result of the execution of this
Agreement or the transactions contemplated by this Agreement (whether alone or in connection
with any subsequent event(s)), (i) will result in severance pay or any increase in severance pay
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upon any termination of employment after the date hereof pursuant to any Contract or Seller Plan
or (ii) will accelerate the time of payment or vesting or result in any payment or funding (through
a grantor trust or otherwise) of compensation or benefits under, increase the amount payable or
result in any other obligation pursuant to, any of the Seller Plans.
(e)
No individual classified as a non-employee, including any
independent contractor, leased employee or consultant, for purposes of receiving employee
benefits regardless of treatment for other purposes, is eligible to participate in or receive benefits
under any Seller Plan that does not specifically provide for their participation.
Section 4.14 Compliance With Laws. Seller has conducted and is conducting the
Business in material compliance with all Applicable Laws and no written notice, action or assertion
has been received by Seller or, to the Knowledge of Seller, has been filed, commenced or
threatened against Seller alleging any violation of any Applicable Law.
Section 4.15 Permits. Seller has all material Permits required to conduct the Business in
the ordinary course consistent with past practice, and a complete and accurate list of all such
Permits is set forth on Schedule 4.15. All of such material Permits are included in the Purchased
Assets. Seller is in compliance, and has been in compliance, in all material respects with the terms
of such material Permits, such material Permits are in full force and effect, and no suspension or
cancellation of any such material Permits is pending, or to the Knowledge of Seller, threatened.
Section 4.16 Labor and Employees.
(a)
Schedule 4.16(a) sets forth a complete and accurate list of the names
and titles of all of the directors, managers or similar governing Persons or bodies, each officer of
Seller and a complete and accurate list of all other employees who are working for Seller as of the
date hereof, including in each case, their name, title, hire date, full time/part time status,
salaried/hourly status, active or leave status (if on leave, with type of leave indicated), exempt/nonexempt status, work location, base salary/wage, bonus entitlement, commission entitlement and
union affiliation.
(b)
Schedule 4.16(b) sets forth a complete and accurate list of all
temporary employees, consultants and independent contractors who are currently providing
services to Seller as of the date hereof and includes their name, work location, position description
or service performed, date initially contracted, hours worked, term of assignment and fee structure.
(c)
Seller is not a party to any Contract or arrangement between or
applying to one or more employees and a trade union, works council, group of employees or any
other employee representative body, for collective bargaining or other negotiating or consultation
purposes or reflecting the outcome of such collective bargaining or negotiation or consultation
with respect to their respective employees with any labor organization, union, group, association,
works council or other employee representative body or is bound by any equivalent national or
sectoral agreement. There are no activities or proceedings by any labor organization, union, group
or association or representative thereof to organize any such employees or any threats thereof.
There are no lockouts, strikes, slowdowns, pickets, work stoppages or, to the Knowledge of Seller,

33

Case 8:20-cv-00394-MSS-SPF Document 221-2 Filed 04/12/21 Page 220 of 293 PageID 7923

threats thereof by or with respect to any employees of Seller nor have there been any such lockouts,
strikes, slowdowns, pickets or work stoppages.
(d)
Seller is in compliance with all Applicable Laws with respect to
employment, employment practices, immigration matters, terms and conditions of employment
and wages and hours, in each case, with respect to any current or former employee of Seller.
Neither Seller nor any member of its Controlled Group has any direct or indirect liability with
respect to any misclassification of any Person as an independent contractor, rather than as an
employee, or with respect to any employee leased from another employer.
(e)
Each current employee of Seller is (i) a United States citizen or
lawful permanent resident of the United States or (ii) an alien authorized to work in the United
States either specifically for Seller or for any United States employer, and Seller has completed a
valid Form I-9 (Employment Eligibility Verification) for any current employee of Seller. With the
exception of Michael S. Williams, who resides in Puerto Rico, no current employee of Seller has
a principal place of employment outside the United States or is subject to the labor and employment
laws of any country other than the United States.
Section 4.17 Insurance. Schedule 4.17 contains a list of, and Seller has furnished to
Purchaser true and complete copies of, all insurance policies and bonds maintained by Seller.
There is no claim by Seller pending under any of such policies or bonds as to which coverage has
been questioned, denied or disputed. All premiums payable under all such policies and bonds have
been timely paid and Seller has complied fully with the terms and conditions of all such policies
and bonds, and such policies and bonds are in full force and effect. After the Closing, Seller will
continue to have coverage under such policies and bonds with respect to events occurring prior to
the Closing.
Section 4.18 Brokers; Fees. Except as set forth on Schedule 4.18, no agent, broker,
investment banker, financial advisor or other firm or Person is or shall be entitled, as a result of
any action, agreement or commitment of Seller or any of its respective Affiliates, to any broker’s,
finder’s, financial advisor’s or other similar fee or commission in connection with any of the
transactions contemplated by this Agreement or the Ancillary Documents.
Section 4.19 Transactions with Affiliates. Except as set forth on Schedule 4.19, none of
the Seller Equityholders, consultants, officers, directors, managers or employees of Seller or, to
the Knowledge of Seller, any of its respective Affiliates, (a) is a director, manager, officer or
employee of or consultant to, or owns, directly or indirectly, any interest in, any competitor,
franchisee, vendor, supplier or customer of the Business, or is in any way associated with or
involved in the Business (except in his or her official capacity as a director, manager, officer or
employee of Seller, as the case may be); (b) owns, directly or indirectly, in whole or in part, any
Asset that is associated with any Purchased Asset or that is used or held for use in connection with
the Business; or (c) is a party to any transaction or Contract with Seller in connection with the
Business, including any Contract providing for any loans or advances to, the employment of, the
furnishing of services by or the rental of Assets from or to or otherwise requiring payments to, any
such Person. Seller, nor any Affiliate of Seller owns, directly or indirectly, any interest in any
competitor, franchise, supplier or customer of the Business.
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Section 4.20 Customers; Suppliers.
(a)
Schedule 4.20(a) sets forth a complete and accurate list of all of the
customers of the Business and, to the Knowledge of Seller, the respective end-users of such
customers, including the aggregate revenue received from each such customer during the year
ended December 31, 2016 and the six (6) month period ended June 30, 2017.
(b)
Schedule 4.20(b) sets forth a complete and accurate list of all of the
suppliers and vendors of the Business, including the aggregate value of purchases from each such
supplier or vendor during the year ended December 31, 2016 and the six (6) month period ended
June 30, 2017.
(c)
Except as set forth on Schedule 4.20(c), none of the customers
disclosed on Schedule 4.20(a) or suppliers/vendors disclosed on Schedule 4.20(b) have cancelled
or terminated, or provided written notice that they intend to cancel or otherwise terminate their
relationship with the Business, or have during the last twelve (12) months provided notice that
they will, as applicable, materially decrease or materially limit, their services, supplies or products
for use by the Business or their usage or purchase of the services and products of the Business,
whether prior to, on or after the Closing Date. There is no pending dispute with any such customers
or suppliers/vendors, and to the Knowledge of Seller, no dispute is threatened by or against any
such customers or suppliers/vendors.
Section 4.21 Insolvency. Neither Seller nor any of the Purchased Assets are the subject
of any pending, rendered or threatened insolvency proceedings of any character. No Seller has
made an assignment for the benefit of creditors or taken any action with a view to or that would
constitute a valid basis for the institution of any such insolvency proceedings. Seller is not
insolvent, nor will it become insolvent as a result of entering into this Agreement.
Section 4.22 No Other Agreement to Sell. Except for the transactions contemplated by
this Agreement and the Ancillary Documents, no Seller has a legal obligation, absolute or
contingent, to any other Person to sell, encumber or otherwise transfer the Purchased Assets or the
Business (in whole or in part) or effect any merger, consolidation, combination, share exchange,
recapitalization, liquidation, dissolution or other reorganization of such Seller or to enter into any
agreement with respect thereto.
Section 4.23 Data Privacy. In connection with its collection, storage, transfer (including
any transfer across national borders) and/or use of any personally identifiable information from
any Person, including any customers, prospective customers, employees and/or other third parties
(collectively, “Personal Information”), Seller is and has been in compliance with (a) all Applicable
Laws in all relevant jurisdictions, (b) Seller’s written privacy policies or protocols and (c) the
requirements of any Contract or codes of conduct to which Seller is a party. Seller has
commercially reasonable physical, technical, organizational and administrative security measures
and policies in place to protect all Personal Information collected by them or on their behalf from
and against unauthorized access, use and/or disclosure. Seller is and has been in compliance in all
material respects with all Applicable Laws relating to data loss, theft and breach of security
notification.
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Section 4.24 Complete Copies of Materials. Seller has delivered or made available to
Purchaser complete and accurate copies of each document that is referenced in the Disclosure
Schedules.
ARTICLE V.
REPRESENTATIONS AND WARRANTIES OF PURCHASER
Purchaser represents and warrants to Seller as of the date hereof and as of the Closing Date
as follows:
Section 5.1 Organization, Standing and Power. Purchaser is a limited liability company
organized, validly existing and in good standing under the laws of the jurisdiction of its
organization.
Section 5.2 Authority; Binding Agreement. Purchaser has all requisite power and
authority to execute and deliver this Agreement and the Ancillary Documents to which it is a party,
to perform its obligations hereunder and thereunder, and to consummate the transactions
contemplated hereby and thereby. The execution, delivery and performance of this Agreement and
the Ancillary Documents to which Purchaser is a party, and the consummation of the transactions
contemplated hereby and thereby have been duly authorized by all requisite action of Purchaser.
This Agreement has been duly executed and delivered by Purchaser, and each Ancillary Document
to which Purchaser is a party, when executed and delivered by Purchaser, will be duly executed
and delivered, by Purchaser. Assuming in each case the due authorization, execution and delivery
by each other party thereto, this Agreement constitutes, and each Ancillary Document to which
Purchaser is a party when executed will constitute, a legal, valid and binding obligation of
Purchaser, enforceable against Purchaser in accordance with its terms, except as enforceability
may be limited by bankruptcy, insolvency or other laws affecting creditors’ rights generally or by
the exercise of judicial discretion in accordance with general equitable principles.
Section 5.3

No Conflicts; Required Filings and Consents.

(a)
The execution, delivery and performance by Purchaser of this
Agreement and the Ancillary Documents to which it is a party do not, and the consummation by
Purchaser of the transactions contemplated by this Agreement and the Ancillary Documents to
which it is a party does not and will not, (i) conflict with, or result in any violation or breach of,
any provision of the certificate of incorporation or bylaws of Purchaser, (ii) result in any failure to
comply in all material respects with any Applicable Law to which Purchaser is subject or may be
bound or (iii) conflict with, or result in any violation or breach of, or constitute (with or without
notice or lapse of time, or both) a default (or give rise to a right of termination, cancellation,
modification or acceleration of any obligation or loss of any benefit) under, require a consent or
waiver under, require the payment of a penalty or increased liabilities, fees or the loss of a benefit
under or result in the imposition of any Lien on Purchaser’s assets under, any of the terms,
conditions or provisions of any Contract to which Purchaser is a party or by which it or any of its
properties or assets may be bound.
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(b)
Except as set forth on Schedule 5.3(b), no material Permit, Action,
concession of, or registration, declaration, notice or filing with, any Governmental Entity is
required by or with respect to Purchaser in connection with the execution, delivery and
performance of this Agreement by Purchaser or the consummation of the transactions
contemplated hereby.
Section 5.4 Brokers; Fees. No agent, broker, investment banker, financial advisor or
other firm or Person is or shall be entitled, as a result of any action, agreement or commitment of
Purchaser or any of its Affiliates, to any broker’s, finder’s, financial advisor’s or other similar fee
or commission in connection with any of the transactions contemplated by this Agreement.
ARTICLE VI.
CONDUCT OF BUSINESS
Section 6.1

Intentionally Omitted.

Section 6.2 Confidential Disclosure Agreement. The parties acknowledge that Cboe
Exchange, Inc. and Seller have previously executed that certain Confidential Disclosure
Agreement, dated as of December 13, 2016, as may be further amended or supplemented (the
“Confidential Disclosure Agreement”), which Confidential Disclosure Agreement shall
automatically terminate on the date hereof and be of no further force or effect.
ARTICLE VII.
ADDITIONAL AGREEMENTS
Section 7.1 Access to Information. Purchaser and Seller shall preserve and keep all
Books and Records that they own immediately after the Closing relating to the Business or the
Purchased Assets for a period of six (6) years following the Closing Date or for such longer period
as may be required by Applicable Law. During such retention period, upon reasonable prior written
notice, Seller on the one hand, and Purchaser on the other hand, shall furnish or cause to be
furnished to the other and its employees, agents, auditors and representatives access, during normal
business hours, such information, books and records in its possession relating to the Business as is
reasonably necessary for financial reporting and accounting matters, for reports or filings with any
Governmental Entities or for the preparation and filing of Tax Returns, reports or forms for the
defense of any Tax Claims, provided that with respect to any Tax Returns or other records relating
to Tax matters or any other action, either party shall have reasonable access to such information
until the applicable statute of limitations, if any, shall have expired. Except as otherwise agreed in
writing, Seller on the one hand, and Purchaser on the other hand, shall reimburse the other for
reasonable out-of-pocket costs and expenses incurred in assisting the other pursuant to this Section
7.1(b). Seller on the one hand, and Purchaser on the other hand, shall have the right to copy any of
such records at its own expense. Neither Seller nor Purchaser shall be required by this Section
7.1(b) to take any action that would unreasonably interfere with the conduct of its business or
unreasonably disrupt its normal operations.
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Section 7.2 Further Assurances. Subject to the terms hereof, each of Seller and
Purchaser shall at any time and from time to time after the Closing, at the request and expense of
the other party, execute and deliver, or cause to be executed and delivered, all such deeds,
assignments, and other documents, and take or cause to be taken all such other actions, as the
requesting party reasonably deems necessary or advisable in order to complete, perfect or evidence
any of the transactions contemplated by this Agreement
Section 7.3 Public Disclosure. After the Closing, the Purchaser may issue any press
release or make any public statement with respect to the Agreement or the transactions
contemplated hereby, provided that no public statement concerning the amount of the Initial
Purchase Price or Final Purchase Price shall be made, except as required by Applicable Law. After
the Closing, the Seller may not make a public statement with respect to the terms of the Agreement
without the prior written consent of Purchaser.
Section 7.4

Intentionally Omitted.

Section 7.5

Intentionally Omitted.

Section 7.6

Employee Matters.

(a)
Purchaser will offer to employ the individuals set forth on Schedule
7.6(a) who are actively employed by Seller on the Closing Date (the “Seller Employees”) at base
salary no less favorable than in place on the Closing Date (except with respect to Thomas Frey)
and employee benefits no less favorable than those provided to similarly situated employees of
Purchaser and its Affiliates. Seller Employees who accept offers of employment from the
Purchaser and commence employment with Purchaser as of the Closing Date shall be referred to
as “Transferred Employees.” Notwithstanding the foregoing, nothing in this Agreement will, after
the Closing Date, impose on Purchaser any obligation to retain any employee in its employment
or any restriction on Purchaser’s ability to condition employment of any individual on compliance
with Purchaser’s hiring and employment policies (including background check requirements).
(b)
As of the Closing Date, (i) all Transferred Employees will cease
participation in all Seller Plans and (ii) such Transferred Employees will be eligible to participate
in employee benefit plans and fringe benefit plans provided by Purchaser or one of its Affiliates
(collectively, “Purchaser Plans”); provided, however, that for the period commencing on the
Closing Date and ending at 11:59 pm on December 31, 2017 (the “Continuation Period”), and to
the extent permitted by Applicable Law and the respective plan, Seller shall, and shall cause the
Seller’s Florida Blue BlueOptions Everyday Health 14103 Plan, to treat Transferred Employees
and their eligible dependents as electing health continuation coverage under COBRA. During the
Continuation Period, such Transferred Employees and their eligible dependents shall receive the
same health coverage as provided immediately prior to the Closing Date. Seller shall provide
Purchaser with an invoice for the applicable COBRA premiums (not to exceed 102% of the actual
cost of such premiums) within fifteen days after the end of each calendar month. Purchaser shall
remit such COBRA premiums to Seller within fifteen days of receipt of such invoice. Other than
payment of the applicable COBRA premiums, Purchaser shall have no liability or obligations with
respect to any Seller Plan. In the event a Transferred Employee or eligible dependent incurs a
qualifying event as defined under COBRA, such Transferred Employee or eligible dependent shall
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continue to receive continuation coverage under the applicable Seller Plan past December 31,
2017, but only to the extent such Transferred Employee or eligible dependent affirmatively elects
continuation coverage under COBRA and timely remits to Seller the applicable COBRA premium.
(c)
Nothing contained in this Agreement, express or implied, (i) is
intended to confer or shall confer upon any individual or any legal representative of any individual
(including employees, retirees or dependents or beneficiaries of employees or retirees) any right
as a direct party to, or a third party beneficiary of, this Agreement or (ii) shall be deemed to confer
upon any such individual or legal representative any rights under or with respect to any plan,
program or arrangement described in or contemplated by this Agreement, and each such individual
or legal representative shall be entitled to look only to the express terms of any such plan, program
or arrangement for his or her rights thereunder.
(d)
Nothing in this Agreement, express or implied, shall require
Purchaser to provide Transferred Employees with benefits comparable to those received while
such Transferred Employees were employed by Seller. Nothing contained in this Agreement,
express or implied, shall prohibit Purchaser from, subject to Applicable Law, adding, deleting or
changing providers of benefits, changing, increasing or decreasing co-payments, deductibles or
other requirements for coverage or benefits (e.g., utilization review or pre-certification
requirements) and/or making other changes in the administration or in the design, coverage and
benefits provided to Transferred Employees. No provision of this Agreement shall be construed as
a limitation on the right of Purchaser to suspend, amend, modify or terminate any Purchaser Plan.
Further, (i) no provision of this Agreement shall be construed as an amendment to any employee
benefit plan and (ii) no provision of this Agreement shall be construed as limiting Purchaser’s
discretion and authority to interpret its respective employee benefit and compensation plans,
agreements, arrangements and programs, in accordance with their terms and Applicable Law.
(e)
As of the Closing Date, Purchaser will assume the liability for
providing and administering all required notices and benefits under COBRA and all liabilities and
obligations under COBRA with respect to Transferred Employees and their dependents for
qualifying events that occur after the Closing Date. Seller will retain any and all obligations and
liabilities under COBRA for qualifying events that occurred on or prior to the Closing Date or as
a result of the consummation of the actions contemplated by this Agreement.
(f)
For the avoidance of doubt, Seller shall retain responsibility for each
Seller Plan and each employment agreement or independent contractor agreement with any current
or former employee or independent contractor of Seller, and Purchaser shall have no liability or
obligation with respect to any such Seller Plan, employment agreement or independent contractor
agreement.
(g)
Effective as of the Closing Date, Transferred Employees shall cease
participation in the applicable Seller Plan that is a defined contribution plan intended to be
qualified under the Code (the “Seller 401(k) Plan”) and such Transferred Employees will be
eligible to participate in a defined contribution plan of Purchaser (the “Purchaser 401(k) Plan”).
As soon as practicable following the Closing Date, each Transferred Employee will be permitted
to elect to roll over his or her account balance (but not including any outstanding loan) in such
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Seller 401(k) Plan (or any portion thereof) to the Purchaser 401(k) Plan for sixty (60) days after
the Closing Date.
Section 7.7 Consents; Limitations on Assignability. Notwithstanding any other
provisions in this Agreement to the contrary, this Agreement shall not constitute an agreement to
assign any Purchased Contract if an attempted assignment thereof, without the consent of another
party thereto or any Governmental Entity, would constitute a breach or violation of any such
Purchased Contract. Seller shall, at its expense, use commercially reasonable efforts and Purchaser
shall, at Purchaser’s expense, use commercially reasonable efforts to assist Seller in obtaining all
consents and novations and to resolve all impracticalities of assignments, novations or transfers
necessary to convey the Purchased Contracts to Purchaser at the earliest practicable date after the
Closing. In the event that such consents or novations are not obtained on or prior to the Closing
Date, or if an attempted assignment would be ineffective, Seller shall use commercially reasonable
efforts to (i) provide to Purchaser the benefits of each such Purchased Contract; (ii) cooperate in
any reasonable and lawful arrangement designed to provide such benefits to Purchaser and (iii)
enforce, at the request and expense of Purchaser and for the account of Purchaser, any rights of
Seller arising from any such Purchased Contract (including the right to elect to terminate such
Contract in accordance with the terms thereof upon the request of Purchaser); and Seller shall
promptly pay to Purchaser when received all monies received by Seller under such Purchased
Contracts. To the extent Purchaser is provided the benefit of any such Purchased Contract,
Purchaser shall perform or discharge, in all material respects, Seller’s obligations under each such
Purchased Contract, and pay all amounts due and owing under such Purchased Contracts, in
accordance with the provisions thereof. This Section 7.7 shall not be construed to require Seller or
Purchaser to assume any additional liability hereunder or to perform under or assume any
obligations with respect to such Purchased Contracts in excess of those currently required by such
Purchased Contracts. Once a necessary consent or novation is obtained, the applicable Purchased
Contract shall be deemed to have been automatically transferred to Purchaser on the terms set forth
in this Agreement with respect to the other Purchased Contracts transferred and assumed at the
Closing, and consistent with the foregoing, the rights pursuant to the applicable Purchased Contract
shall be deemed to be Purchased Assets.
Section 7.8

Restrictive Covenants.

(a)
At all times after the Closing Date, Seller and each Seller
Equityholder shall, and shall cause its Affiliates to, keep confidential (except as may be disclosed
to its Affiliates, attorneys, accountants, financial advisors or other representatives) and not use or
disclose any and all confidential information relating to Purchaser, the Business, the Purchased
Assets or the Purchased IP. The foregoing will not preclude Seller, each Seller Equityholder and
its Affiliates from (a) discussing or using such confidential information if the same hereafter is
publicly known or available (other than as a result of a breach of this Section 7.8(a)) or (b)
discussing or using such confidential information if the same is acquired from a Person that is not,
to the disclosing Person’s knowledge, after reasonable inquiry, under an obligation to keep such
information confidential. If Seller or any Seller Equityholder is requested or required (by oral
questions, interrogatories, requests for information or documents in legal, administrative,
arbitration or other formal proceedings or by subpoena, civil investigative demand or other similar
process) to disclose any such confidential information, Seller and any such Seller Equityholder
shall promptly notify Purchaser of any such request or requirement so that Purchaser may seek a
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protective order or other appropriate remedy and/or waive compliance with the provisions of this
Section 7.8(a). If, in the absence of a protective order or other remedy or the receipt of a waiver
by Purchaser, Seller or any Seller Equityholder is required to disclose such information, Seller or
any such Seller Equityholder, without liability hereunder, may disclose that portion of such
information that it believes in good faith it is legally required to disclose. Notwithstanding the first
sentence of this Section 7.8(a), Seller and any Seller Equityholder may only disclose such
confidential information after Closing to those of its Affiliates, attorneys, accountants, financial
advisors or other representatives that (i) need to know such information and (ii) agree to maintain
the confidentiality of such information pursuant to the terms of this Section 7.8(a). Seller and Seller
Equityholders shall be liable to Purchaser for breach of this Section 7.8(a) by Seller or any Seller
Equityholder or by any other Person to whom Seller or Seller Equityholder has disclosed
confidential information pursuant to the foregoing sentence, and such other Person shall be liable
to Purchaser for its breach of this Section 7.8(a).
(b)
For a period of five (5) years from and after the Closing Date, Seller
and each Seller Equityholder agrees that it shall not, and shall cause its Affiliates not to, directly
or indirectly, whether as principal, partner, officer, director, employee, consultant, manager,
member or stockholder, own, manage, operate, participate in, control or acquire more than one
percent (1%) of (or the right to acquire more than one percent (1%) of) any class of voting
securities of, perform services for or otherwise carry on or engage in, a business that engages,
anywhere in the world, in the Business. Nothing in this Section 7.8(b) shall be construed to
prohibit the Seller or Seller Equityholders from owning, being employed by or operating Kinetic,
so long as Kinetic does not own, manage, operate, participate in, control or otherwise carry on or
engage in a business that competes with the Business.
(c)
For a period of three (3) years from and after the Closing Date, Seller
and each Seller Equityholder agrees that, without the consent of Purchaser, it shall not, and shall
cause their Affiliates not to, directly or indirectly hire, solicit to (or assist or encourage others to)
hire or in any way interfere with the employment relationship of any individual who is an employee
of Purchaser or any of its Affiliates or who was an employee of Seller or its Affiliates within the
twelve (12) months prior to the Closing Date. Notwithstanding the foregoing, Seller shall not be
precluded from engaging in general solicitation or advertising for personnel, including
advertisements and searches conducted by a headhunter agency; provided that such solicitation,
advertising or searches are not directed in any way at the employees of Purchaser. Nothing in this
Section 7.8(c) shall be construed to prohibit the Seller Equityholders from owning, being employed
by or operating Kinetic, so long as Kinetic does not own, manage, operate, participate in, control
or otherwise carry on or engage in a business that competes with the Business.
(d)
Seller acknowledges and agrees that the scope and duration of the
restrictive covenants set forth in this Section 7.8 are reasonably tailored, and not broader than
necessary, to protect the legitimate business interests of Purchaser and do not prevent or preclude
Seller or any Seller Equityholder from earning a suitable livelihood.
(e)
If any term or provision of this Section 7.8 shall be determined by
any court of competent jurisdiction to be invalid, illegal or unenforceable, in whole or in part, and
such determination shall become final, such provision or portion shall be deemed to be severed or
limited, but only to the extent required to render the remaining terms and provisions of this Section
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7.8 enforceable. This Section 7.8 as thus amended shall be enforced so as to give effect to the
intention of the parties insofar as that is possible. In addition, the parties hereby expressly empower
a court of competent jurisdiction to modify any term or provision of this Section 7.8 to the extent
necessary to comply with any Applicable Law and to enforce this Section 7.8 as modified.
(f)
Seller and each Seller Equityholder acknowledges and agrees that
money damages would not be an adequate remedy for breach of the provisions of this Section 7.8.
In the event of an actual or threatened breach by Seller or any Seller Equityholder of any of the
provisions of this Section 7.8, Purchaser, in addition to any other remedies available to it, may
obtain from a court of competent jurisdiction specific performance and/or injunctive relief in order
to enforce, or prevent any breach of, the provisions of this Section 7.8 without the requirement of
posting any bond or other indemnity.
Section 7.9 Post-Closing Maintenance. Until the later of three (3) years after the
Closing Date and the date on which all funds are released from the Escrow Fund, Seller may not
dissolve, liquidate or otherwise terminate its status as a legal entity in the State of Delaware, and
Seller shall make all required filings and payments with all Governmental Entities or other Persons,
remain in good standing in the State of Delaware and comply with its certificate of incorporation,
bylaws, other governing documents and documents governing Seller’s securities.
Section 7.10 Seller’s Names; Trademarks. Seller will take any and all action necessary
to change or cause to be changed the name of Seller, effective no later than immediately following
the Closing, to names that do not include or relate to and are not based on or likely to be confused
with the name “Silexx.” Seller hereby agrees to terminate, and to cause its Affiliates to terminate,
effective as of the Closing Date, any and all license rights or other similar authorizations (including
covenants not to sue) it may have to use any of the Purchased IP, whether express or implied.
Beginning immediately following the Closing, Seller will cease using all Marks that are included
in the Purchased Assets or that are confusingly similar thereto.
Section 7.11 Payment Received.
(a)
Seller agrees that, after the Closing Date, it shall hold and shall
promptly (within thirty (30) days) transfer and deliver to Purchaser, from time to time as and when
received by it and in the currency received by it, any cash, checks with appropriate endorsements
(using commercially reasonable efforts not to convert such checks into cash) or other property that
it may receive, if, in each case, such cash, checks or property properly belongs to Purchaser,
pursuant to the terms hereof, including any payments of relevant accounts receivable and insurance
proceeds, and shall account to Purchaser for all such receipts. In the event of a dispute between
the parties regarding any of Seller’s obligations hereunder, the parties shall cooperate and act in
good faith to promptly resolve such dispute and, in connection with such cooperation, allow each
other reasonable access to the records of the other relating to such disputed item.
(b)
Purchaser agrees that, after the Closing Date, it shall hold and shall
promptly (within thirty (30) days) transfer and deliver to Seller, from time to time as and when
received by it and in the currency received by it, any cash, checks with appropriate endorsements
(using commercially reasonable efforts not to convert such checks into cash) or other property that
it may receive after the Closing Date if, in each case, such cash, checks or property properly
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belongs to Seller, pursuant to the terms hereof, and does not constitute a Purchased Asset, and shall
account to Seller for all such receipts. In the event of a dispute between the parties regarding
Purchaser’s obligations hereunder, the parties shall cooperate and act in good faith to promptly
resolve such dispute and, in connection with such cooperation, allow each other reasonable access
to the records of the other relating to such disputed item.
ARTICLE VIII.
CERTAIN COVENANTS REGARDING TAX MATTERS
Section 8.1

Tax Returns.

(a)
Purchaser shall prepare and file, when due, any Tax Returns with
respect to the Business or the Purchased Assets for the Straddle Period (other than Tax Returns of
Seller described in Section 8.1(b)) that are required to be filed after the Closing Date. To the extent
such Tax Returns relate to periods preceding the Closing Date, Purchaser shall provide Seller with
reasonable opportunity to review and comment on each such Tax Return prior to filing. Not less
than five (5) days prior to the filing of such Tax Return, Purchaser shall be entitled to receive from
the Escrow Fund or Seller, at Purchaser’s election, an amount equal to the Taxes required to be
paid in connection with such Tax Returns for the Straddle Period that are allocated to Seller
pursuant to Section 8.3.
(b)
Seller shall hold Purchaser harmless from and shall be responsible
for filing (i) all Tax Returns of Seller (other than Straddle Period returns filed by Purchaser) and
(ii) all Tax Returns in respect of income, gross receipts and similar Taxes with respect to the
Business for all periods ending on or prior to the Closing Date (“Pre-Closing Tax Periods”). Seller
shall pay all Taxes reported on Tax Returns prepared by Seller pursuant to this Section 8.1(b).
Purchaser shall hold Seller harmless from and shall be responsible for filing all Tax Returns with
respect to the Business or the Purchased Assets for all taxable periods beginning after the Closing
Date and for all Straddle Period Tax Returns filed by Seller late or in contravention of any comment
by Seller.
Section 8.2 Cooperation on Tax Matters. Purchaser and Seller shall cooperate fully, as
and to the extent reasonably requested by one another, in connection with the filing of Tax Returns
pursuant to ARTICLE VIII and any audit, litigation or other proceeding with respect to Taxes.
Such cooperation shall include retaining and, upon the other party’s request, providing, records
and information which are reasonably relevant to any such audit, litigation or other proceeding and
making employees available on a mutually convenient basis to provide additional information and
explanation of any material provided hereunder. Purchaser and Seller further agree, upon request,
to cooperate in good faith to mitigate, reduce or eliminate any Tax that could be imposed by the
transactions contemplated hereby. In addition, Purchaser and Seller agree to cooperate in good
faith in obtaining any certificate or other document from any Governmental Entity or any other
Person as may be necessary to mitigate, reduce or eliminate any Tax that could be imposed by the
transactions contemplated hereby.
Section 8.3

Tax Indemnification.
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(a)
Seller shall be liable for, and shall jointly and severally indemnify
and hold Purchaser harmless against, (i) all Taxes imposed on Seller with respect to the operation
of the Business or the Purchased Assets for all taxable periods (or portions thereof) ending on or
prior to the Closing Date, including any Taxes paid in arrears and (ii) all Taxes imposed on or with
respect to payments made to Seller pursuant to this Agreement.
(b)
Purchaser shall be liable for, and shall indemnify and hold Seller
harmless against, all Taxes relating to the operation of the Business or the ownership of the
Purchased Assets for all taxable periods (or portions thereof) beginning after the Closing Date.
(c)
For purposes of Section 8.1 and this Section 8.3, the portion of any
Taxes that are payable with respect to a taxable period beginning on or before the Closing Date
and ending after the Closing Date (a “Straddle Period”) that shall be allocated to Seller is:
(i)
In the case of Taxes that are either (A) based upon or related
to income or receipts or (B) imposed in connection with any sale or other transfer or assignment
of property (real or personal, tangible or intangible); other than conveyances pursuant to this
Agreement, deemed equal to the amount which would be payable if the taxable year ended on the
Closing Date; and
(ii)
In the case of Taxes imposed on a periodic basis with respect
to the assets or otherwise measured by the level of any item, shall be the product of (A) the amount
of such Taxes for the entire period and (B) a fraction, the numerator of which is the number of
calendar days in the portion of the Straddle Period ending on the Closing Date and the denominator
of which is the number of calendar days in the entire Straddle Period.
Any credit or refund resulting from an overpayment of Taxes for a Straddle Period shall be
prorated based upon the method employed in this Section 8.3(c) taking into account the type of
the Tax to which the refund relates. In the case of any Tax based upon or measured by capital
(including net worth or long term debt) or intangibles, any amount thereof required to be allocated
under this Section 8.3(c) shall be computed by reference to the level of such items on the Closing
Date. All determinations necessary to effect the foregoing allocations shall be made in a manner
consistent with prior practice of Seller.
(d)
For the avoidance of doubt, the rules, limitations and procedures of
ARTICLE X and the right of setoff described in Section 12.11 shall apply to the indemnification
covenants set forth in this Section 8.3 and Section 8.1(b).
Section 8.4 Certain Taxes. All Transfer Taxes incurred in connection with this
Agreement shall be borne fifty percent (50%) by Seller and fifty percent (50%) by Purchaser.
Purchaser and Seller will cooperate in the preparation and filing of all necessary Tax Returns with
respect to all such Transfer Taxes.
ARTICLE IX.
CLOSING DELIVERIES
Section 9.1

Intentionally Omitted.
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Section 9.2
Agreement:

Seller’s Closing Deliveries. Simultaneously with the execution of this

(a)
Required Consents Seller shall have obtained and delivered to
Purchaser evidence, in form and substance satisfactory to Purchaser, that Seller has obtained or
delivered, as applicable, all consents, authorizations, notices and approvals set forth on Schedule
9.2(a), and to the extent not delivered, such items shall be addressed post-Closing in accordance
with Section 7.7.
(b)
Bill of Sale/Assignment. Seller shall deliver to Purchaser a duly
executed counterpart of the bill of sale and assignment and assumption agreement in substantially
the form attached hereto as Exhibit B (the “Bill of Sale”), executed by Seller.
(c)
Escrow Agreement. Seller shall deliver to Purchaser a duly executed
counterpart of the Escrow Agreement, executed by Seller.
(d)
Sublease Agreement. Seller shall deliver to Purchaser (i) a duly
executed counterpart of the sublease agreement in substantially the form attached hereto as Exhibit
E (the “Sublease Agreement”), executed by Kinetic and (ii) evidence, in form and substance
satisfactory to Purchaser and, in accordance with the terms of the Lease Agreement, that the
landlord under the Lease Agreement consented to, and approved, the Sublease Agreement.
(e)
IP Assignments. Seller shall deliver to Purchaser an intellectual
property assignment in favor of Seller in the form attached as Exhibit D hereto (an “IP
Assignment”), duly executed by each of Thomas J. Frey and Michael Williams, on the one hand,
and Seller on the other hand, and Purchaser shall have received evidence, reasonably satisfactory
to Purchaser, that Seller has made all payments required to be made under the IP Assignments.
(f)
Tax Certificate. Seller shall deliver to Purchaser a duly executed
certificate of non-foreign status from Seller in the form and substance satisfactory to Purchaser
and consistent with the provisions of Treasury Regulation Section 1.1445-2(b)(2)(iv).
(g)
Data Room. Seller shall deliver to Purchaser an electronic copy of
the data room located at www.vroomsproplus.com.
(h)
Employment Letter. Seller shall deliver to Purchaser an employment
agreement on terms and conditions acceptable to Purchaser, duly executed by Thomas Frey.
(i)
Additional Documents. Seller shall deliver to Purchaser such other
agreements, documents, instruments or certificates of transfer and conveyance as Purchaser may
reasonably request in connection with the consummation of the transactions contemplated hereby.
Section 9.3
Agreement:

Purchaser’s Closing Deliveries. Simultaneously with the execution of this

(a)
Bill of Sale. Purchaser shall deliver to Seller a duly executed
counterpart of the Bill of Sale, executed by Purchaser.
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(b)
Employment Letter. Purchaser shall deliver to Thomas Frey an
executed employment letter on terms and conditions acceptable to Mr. Frey.
(c)
Escrow Agreement. Purchaser shall deliver to Seller a duly executed
counterpart of the Escrow Agreement, executed by Purchaser.
(d)
Sublease Agreement. Purchaser shall deliver to Seller a duly
executed counterpart of the Sublease Agreement, executed by Purchaser.
(e)

Payment. Purchaser shall deliver to Seller payment of the Initial

Purchase Price.
ARTICLE X.
SURVIVAL; INDEMNIFICATION
Section 10.1 Survival of Representations, Warranties and Covenants. The representations
and warranties of Seller and Purchaser contained in this Agreement or in any certificates delivered
pursuant to ARTICLE IX shall survive the Closing until the two (2) year anniversary of the Closing
Date, except that (a) the representations and warranties set forth in Section 4.6 (Tax), Section 4.14
(Compliance with Laws) and Section 4.23 (Data Privacy) shall survive until thirty (30) days after
the expiration of the applicable statute of limitations (including any waivers or extensions thereof)
to which the underlying matter relates, (b) the representations and warranties set forth in Section
4.1 (Organization, Standing and Power; Investments; Capital Stock), Section 4.2 (Authority;
Binding Agreement; No Conflict), Section 4.8(a) (Title), Section 4.18 (Brokers; Fees), Section
4.19 (Transactions with Affiliates) and Section 4.10(h) (Intellectual Property) shall survive
forever, (c) the representations and warranties set forth in clauses (a) through (g) of Section 4.10
(Intellectual Property) shall survive the Closing until the three (3) year anniversary of the Closing
Date and (d) the representations and warranties set forth in Section 5.1 (Organization, Standing
and Power), Section 5.2 (Authority; Binding Agreement), Section 5.3 (No Conflict; Required
Filings and Consents) and Section 5.4 (Brokers; Fees) shall survive forever. The representations
and warranties identified in clause (b) of the first sentence of this Section 10.1 are referred to herein
as the “Fundamental Representations”. The covenants and agreements contained herein or in the
Ancillary Documents which by their terms contemplate performance prior to the Closing will
survive until the two (2) year anniversary of the Closing Date. All covenants and agreements
contained herein or in the Ancillary Documents which by their terms contemplate actions or
impose obligations following the Closing shall survive the Closing and remain in full force and
effect until the date that is two (2) years following the latest date with respect to which performance
of such covenant is required. Notwithstanding the foregoing, any claim made under and in
accordance with this ARTICLE X prior to the expiration of the applicable period set forth above
shall survive until such claim is finally resolved. No knowledge of, or investigation by or on behalf
of, any party hereto will constitute a waiver of such party’s right to enforce any covenant,
representation or warranty contained herein or in any Ancillary Documents against any of the other
parties or affect the right of a party to indemnification.
Section 10.2 Purchaser Indemnification.
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(a)
Subject to the provisions of this ARTICLE X, from and after the
Closing, Seller and Seller Equityholders shall jointly and severally indemnify Purchaser, its
Affiliates and their respective officers, directors, attorneys, accountants, representatives and agents
(the “Purchaser Indemnified Parties”) for all losses, liabilities, Taxes, damages, costs, interest,
awards, judgments, penalties and expenses, including reasonable attorneys’ and accountants’ fees
and expenses, (hereinafter individually a “Loss” and collectively, “Losses”) that any Purchaser
Indemnified Party may suffer, sustain or incur and that result from, arise out of, relate to or are
caused by, any of the following:
(i)
any breach or inaccuracy of any representation or warranty
of Seller (disregarding all materiality and Seller Material Adverse Effect qualifications for
purposes of determining a breach and calculating applicable Losses) contained in this Agreement
or in any certificates delivered pursuant to ARTICLE IX, other than the Fundamental
Representations;
(ii)
any breach or inaccuracy of any of the Fundamental
Representations (disregarding all materiality and Seller Material Adverse Effect qualifications for
purposes of determining a breach and calculating applicable Losses);
(iii) any failure by Seller or any Seller Equityholder to perform
or comply with any covenant or agreement contained in this Agreement;
(iv)
(v)
laws of the State of Florida; and

any of the Excluded Liabilities;
any failure by Seller to comply with the bulk sales or similar

(vi)
any fraud or criminal acts committed by or on behalf of
Seller or any Seller Equityholder in connection with the Closing of the transactions contemplated
herein.
(b)
Notwithstanding anything in this Agreement to the contrary, in the
absence of a showing of fraud or criminal acts by or on behalf of Seller or any Seller Equityholder,
(i) no Purchaser Indemnified Party shall be entitled to indemnification for any Losses under
Section 10.2(a)(i) unless and until one or more claims identifying such Losses in excess of $20,000
in the aggregate (the “Deductible Amount”) has or have been delivered to Seller, and such amount
is payable in accordance with this ARTICLE X, whereupon only the aggregate amount of such
Losses in excess of the Deductible Amount shall thereafter be recoverable in accordance with the
terms hereof, (ii) Seller and Seller Equityholders shall have no obligation to indemnify any
Purchaser Indemnified Party under Section 10.2(a)(i) with respect to any Losses of less than
$2,500 per occurrence (or series of occurrences), (iii) the aggregate amount of Losses in excess of
the Deductible Amount for which the Purchaser Indemnified Parties shall be entitled to
indemnification pursuant to Section 10.2(a)(i) shall not exceed $2,000,000 (the “Cap”),and (iv)
the individual liability to the Seller Equityholders for all indemnity claims under Section 10.2 shall
not exceed the Final Purchase Price times sixty percent (60%) for Frey Financial, LLC and Thomas
J. Frey in the aggregate and the Final Purchase Price times forty percent (40%) for LF42, LLC and
Michael S. Williams in the aggregate.
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Section 10.3 Indemnification by Purchaser. Subject to the provisions of this ARTICLE
X, from and after the Closing, Purchaser shall indemnify Seller and its respective officers,
directors, Affiliates, attorneys, accountants, representatives and agents (the “Seller Indemnified
Parties”) for all Losses that any Seller Indemnified Party may suffer, sustain or incur and that result
from, arise out of, relate to or are caused by any of the following:
(a)
any breach or inaccuracy of any representation or warranty of
Purchaser contained in this Agreement;
(b)
any failure by Purchaser to perform or comply with any covenant or
agreement contained in this Agreement;
(c)

any Assumed Liability; and

(d)
any fraud or criminal acts committed by or on behalf of Purchaser
in connection with the Closing of the transaction contemplated herein.
Section 10.4 Payment Source. All amounts owing to the Purchaser Indemnified Parties
pursuant to this ARTICLE X shall first be made to the extent possible from the Escrow Fund (and
the parties shall take all actions reasonably necessary to cause the Escrow Agent to release the
funds necessary to satisfy such indemnification claim within ten (10) days of the final
determination thereof), and thereafter shall be effected, at the option of Purchaser, either by wire
transfer of immediately available funds from Seller to the account(s) designated by the applicable
Purchaser Indemnified Parties within ten (10) days after the final determination thereof or
Purchaser’s exercise of its rights under Section 12.11 to withhold and setoff against amounts due
to Seller hereunder. Any amounts owing from Purchaser to the Seller Indemnified Parties for
indemnification pursuant to this ARTICLE X shall be effected by wire transfer of immediately
available funds from Purchaser to the account(s) designated by the applicable Seller Indemnified
Party within ten (10) days after the final determination thereof. All indemnification payments
made hereunder shall be treated by the parties hereto as an adjustment to the Final Purchase Price.
Section 10.5 Procedures for Indemnification.
(a)
No party hereto shall be liable for any claim for indemnification
under this ARTICLE X unless written notice of a claim for indemnification is delivered by the
party seeking indemnification (the “Indemnified Party”) to the party from whom indemnification
is sought (the “Indemnifying Party”) prior to the expiration of any applicable survival period set
forth in Section 10.1 (in which event the claim shall survive until resolved). If any third party
notifies the Indemnified Party with respect to any matter which may give rise to a claim for
indemnification (a “Third Party Claim”) against the Indemnifying Party under this ARTICLE X,
then the Indemnified Party shall notify the Indemnifying Party reasonably promptly thereof in
writing; provided that no delay on the part of the Indemnified Party in notifying the Indemnifying
Party shall relieve the Indemnifying Party from any obligation hereunder except to the extent that
the Indemnifying Party is actually and materially prejudiced thereby. All notices given pursuant to
this Section 10.5(a) shall describe with reasonable specificity the nature of the claim, the amount
of the claim (to the extent then known) and the basis of the Indemnified Party’s claim for
indemnification.
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(b)
Following receipt of notice in accordance with Section 10.5(a)
(other than a notice of a Third Party Claim against the Indemnified Party, in which case Section
10.5(c) below shall apply), the Indemnifying Party shall have thirty (30) days from the date it
receives such notice (the “Dispute Period”) to make such investigation of the claim as the
Indemnifying Party deems necessary or desirable. For purposes of such investigation, the
Indemnified Party shall make available to the Indemnifying Party all the material information
related to such claim relied upon by or in possession or control of, the Indemnified Party. If the
Indemnifying Party disagrees with the validity or amount of all or a portion of such claim made
by the Indemnified Party, the Indemnifying Party shall deliver to the Indemnified Party written
notice thereof (the “Dispute Notice”) prior to the expiration of the Dispute Period. If no Dispute
Notice is received by the Indemnified Party within the Dispute Period or the Indemnifying Party
provides notice that it does not have a dispute with respect to such claim, such claim shall be
deemed approved and consented to by the Indemnifying Party (such claim, an “Approved
Indemnification Claim”). If a Dispute Notice is received by the Indemnified Party within the
Dispute Period and the Indemnified Party and the Indemnifying Party do not agree to the validity
and/or amount of such disputed claim, no payment shall be made until such disputed claim is
resolved, whether by adjudication of such matter, agreement between the Indemnified Party and
the Indemnifying Party or otherwise (and upon any such resolution, such claim shall be deemed to
be an Approved Indemnification Claim). Each Approved Indemnification Claim shall be paid no
later than three (3) Business Days after the date on which the subject claim became an Approved
Indemnification Claim, in each case by wire transfer of immediately available funds to the account
designated in writing by the party entitled to such payment.
(c)
After the Indemnified Party has given notice of a Third Party Claim
to the Indemnifying Party pursuant to Section 10.5(a), the Indemnifying Party may, at its election,
undertake and conduct the defense of such Third Party Claim; provided that the Indemnifying
Party fully acknowledges in writing its indemnification obligations to the Indemnified Party. In
such case, the Indemnified Party may continue to participate in the defense of such Third Party
Claim; provided, however, that following the Indemnifying Party’s assumption of the defense of
such Third Party Claim, all legal or other expenses subsequently incurred by the Indemnified Party
shall be borne by the Indemnified Party unless the Indemnified Party reasonably concludes that
the Indemnifying Party and the Indemnified Party have conflicting interests or different defenses
available with respect to such legal proceeding, in which case the Indemnified Party shall be
indemnified for the reasonable fees and expenses of counsel to the Indemnified Party (including
local counsel). If the Indemnifying Party assumes the defense of any Third Party Claim, the
Indemnifying Party shall not settle or consent to a judgment with respect to such Third Party Claim
without the written consent of the Indemnified Party, which consent shall not be unreasonably
withheld, conditioned or delayed; provided however, that consent of the Indemnified Party shall
not be required for any such settlement if (i) the sole relief provided is monetary damages that are
paid in full by the Indemnifying Party, and no payment is required of the Indemnified Party, (ii)
such settlement does not permit any order, injunction or other equitable relief to be entered, directly
or indirectly, against the Indemnified Party, and (iii) such settlement includes an unconditional
release of such Indemnified Party from all liability on claims that are the subject matter of such
Third Party Claim and does not include any statement as to or any admission of fault, culpability
or failure to act by or on behalf of any Indemnified Party. Notwithstanding anything to the contrary,
the Indemnifying Party shall not be entitled to assume or continue the defense of a Third Party
Claim if (i) such Third Party Claim involves any customer or supplier of Seller, (ii) the
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Indemnifying Party has failed to assume the defense of such Third Party Claim within twenty (20)
days of the Indemnified Party’s delivery of notice of such Third Party Claim to the Indemnifying
Party, (iii) the aggregate amount reasonably expected to be incurred in connection with such Third
Party Claim and all other outstanding claims exceeds the amount remaining in the Escrow Fund
or exceeds the Cap, (iv) such Third Party Claim involves criminal or quasi-criminal allegations or
(v) the Third Party Claim includes a claim for injunctive relief. In such case, the Indemnified Party
shall have the right to assume the defense of such Third Party Claim. The Indemnified Party and
the Indemnifying Party shall render to each other such assistance as may reasonably be required
of each other in order to ensure proper and adequate defense of any Third Party Claim subject to
this Section 10.5. To the extent that the Indemnified Party or the Indemnifying Party does not
participate in the defense of a particular Third Party Claim, the party so proceeding with such Third
Party Claim shall keep the other party informed of all material developments and events relating
to such Third Party Claim. If the Indemnifying Party has elected not to assume the defense of a
Third Party Claim, then the Indemnified Party may settle or consent to judgment with respect to
such Third Party Claim without the written consent of the Indemnifying Party. In the event that the
Indemnifying Party has consented to any settlement or consented to any judgment and except as
otherwise provided in such settlement or judgment, such Indemnifying Party shall not have any
power or authority to object to any claim by any Indemnified Party under this ARTICLE X or
against the Escrow Amount for indemnity in the amount of such settlement or judgment. Until
such time as the Indemnifying Party has delivered a notice of intent to defend a Third Party Claim
to the Indemnified Party, the Indemnified Party may, at the expense of the Indemnifying Party,
undertake any defense of such Third Party Claim that is necessary during such period.
Section 10.6 Determination of Loss Amount. If an indemnifiable matter is identified and
noticed prior to the end of any applicable period set forth in Section 10.1, all Losses incurred or
paid in connection with such matter shall remain subject to indemnification hereunder.
Section 10.7 Tax Treatment. Any payment under ARTICLE X of this Agreement shall
be treated by the parties for federal, state, local and foreign income Tax purposes as an adjustment
to the Final Purchase Price unless otherwise required by Applicable Law.
Section 10.8 Election of Claims. In the event that any Person alleges that it is entitled to
indemnification hereunder, and such Person’s claim is covered under more than one provision of
this Agreement, such Person shall be entitled to elect the provision or provisions under which it
may bring a claim for indemnification.
Section 10.9 Exclusive Remedy. Except (a) for remedies that cannot be waived as a
matter of Applicable Law, (b) for specific performance, injunctive relief or other equitable
remedies or (c) in respect of claims based on fraud or criminal acts committed by or on behalf of
Seller as of or prior to the Closing, the indemnification provisions of this ARTICLE X shall be the
sole and exclusive remedy for any breach of this Agreement from and after the Closing; provided,
however, that, for the avoidance of doubt, there are no time or monetary limitations in ARTICLE
X to a claim for breach of Purchaser’s covenant to pay Contingent Payments in accordance with
Section 3.5(c).
Section 10.10 Third Party Recoveries.
The amount of any Losses subject to
indemnification under this ARTICLE X shall be calculated net of any insurance proceeds and other
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third party recoveries (including through indemnification, counterclaim, reimbursement
arrangement, contract or otherwise) actually received by the Indemnified Party on account of such
Losses, net of all reasonable costs and expenses associated with pursuing such insurance recoveries
or other third party recoveries. The parties each agree to use commercially reasonable efforts to
collect insurance proceeds and other third party recoveries to which an Indemnified Party is
entitled relating to Losses; provided, however, that the Indemnified Party shall have no obligation
to litigate against the applicable third party, including any insurance company, to obtain any such
proceeds, payments or recoveries.
Section 10.11 No Windfalls. If an Indemnified Party receives any payment under an
applicable insurance policy in respect of Losses for which such Indemnified Party has been
indemnified hereunder, or from or on behalf of any other Person alleged or found to be responsible
for such Losses, subsequent to receipt of an indemnification payment in respect of such Losses,
then such Indemnified Party shall promptly reimburse the Indemnifying Party for any payment
made by such Indemnifying Party in connection with providing such indemnification payment;
provided, however, that such payment obligation shall not exceed the amount paid by the
Indemnifying Party to the Indemnified Party with respect to such Loss pursuant to this ARTICLE
X.
ARTICLE XI.
INTENTIONALLY OMITTED
ARTICLE XII.
MISCELLANEOUS
Section 12.1 Notices. All notices and other communications hereunder shall be in
writing and shall be deemed duly delivered (a) one (1) Business Day after being sent for next
Business Day delivery, fees prepaid, via a reputable nationwide overnight courier service or (b) on
the date of confirmation of receipt (or, the first Business Day following such receipt if the date of
such receipt is not a Business Day) of transmission by facsimile or electronic mail, in each case to
the intended recipient as set forth below:
(i)

if to Purchaser, to:
Cboe Silexx, LLC
400 South LaSalle Street
Chicago, IL 60605
Attention: Adam Kreis
Email: kreis@cboe.com
and
Cboe Silexx, LLC
400 South LaSalle Street
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Chicago, IL 60605
Attention: John Deters
Email: deters@cboe.com
with a copy to (which shall not constitute notice):
Jenner & Block LLP
353 N. Clark Street
Chicago, IL 60654-3456
Attention: Mercedes M. Hill
Telecopy: (312) 840-7333
Email: mhill@jenner.com
(ii)

if to Parent Guarantor, to:
Cboe Global Markets, Inc.
400 South LaSalle Street
Chicago, IL 60605
Attention: Adam Kreis
Email: kreis@cboe.com
with a copy to (which shall not constitute notice):
Jenner & Block LLP
353 N. Clark Street
Chicago, IL 60654-3456
Attention: Mercedes M. Hill
Telecopy: (312) 840-7333
Email: mhill@jenner.com

(iii)

if to Seller, to:
Silexx Financial Systems, LLC
300 S. Pineapple Avenue, Unit 402
Sarasota, FL 34236
Attention: Thomas J. Frey
Tel No.: 941-350-1281
Email: tfrey@live.com
with a copy to (which shall not constitute notice):
Broad and Cassel LLP
390 North Orange Avenue, Suite 1400
Orlando, Florida 32801
Attention: Douglas E. Starcher, P.A.
Telecopy: (407) 650-0943
Email: dstarcher@broadandcassel.com
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(iv)

if to the respective Seller Equityholder, to:
Frey Financial, LLC
300 S. Pineapple Avenue, Unit 402
Sarasota, FL 34236
Attention: Thomas J. Frey
Tel No.: 941-350-1281
Email: tfrey@live.com
LF42, LLC
7644 Sandalwood Way
Sarasota, FL 34231
Attention: Michael Williams
Email: mwilliams@kineticfunds.com
with a copy to (which shall not constitute notice):
Broad and Cassel LLP
390 North Orange Avenue, Suite 1400
Orlando, Florida 32801
Attention: Douglas E. Starcher, P.A.
Telecopy: (407) 650-0943
Email: dstarcher@broadandcassel.com

Any party to this Agreement may change the address to which notices and other
communications hereunder are to be delivered by giving the other parties to this Agreement notice
in the manner herein set forth.
Section 12.2 Fees and Expenses. Except as otherwise specifically provided herein, all
fees, costs and expenses, including fees and disbursements of counsel, advisors and accountants,
incurred in connection with this Agreement and the transactions contemplated hereby shall be paid
by the party incurring such expenses.
Section 12.3 Amendment. This Agreement may be amended, modified or supplemented
at any time by mutual written agreement of Seller and Purchaser.
Section 12.4 Extension; Waiver. At any time the parties hereto may, to the extent legally
allowed, (a) extend the time for the performance of any of the obligations or other acts of the other
parties hereto, (b) waive any inaccuracies in the representations and warranties contained herein
or in any document delivered pursuant hereto and (c) waive compliance with any of the agreements
or conditions contained herein. Any agreement on the part of a party hereto to any such extension
or waiver shall be valid only if set forth in a written instrument signed on behalf of such party.
Such extension or waiver shall not be deemed to apply to any time for performance, inaccuracy in
any representation or warranty, or noncompliance with any agreement or condition, as the case
may be, other than that which is specified in the extension or waiver. A waiver by any party of the
performance of any act will not constitute a waiver of the performance of any other act or an
identical act required to be performed at a different time. The failure of any party to this Agreement
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to assert any of its rights under this Agreement or otherwise shall not constitute a waiver of such
rights.
Section 12.5 Entire Agreement. This Agreement (including the Ancillary Documents,
the Exhibits hereto, the Disclosure Schedules and the documents and instruments referred to herein
that are to be delivered at the Closing) constitutes the entire agreement among the parties to this
Agreement and supersedes any prior understandings, agreements or representations by or among
the parties hereto, or any of them, written or oral, with respect to the subject matter hereof.
Section 12.6 No Third Party Beneficiaries. Except as set forth in ARTICLE X, this
Agreement is not intended, and shall not be deemed, to (a) confer any rights or remedies upon any
Person other than the parties hereto and their respective successors and permitted assigns,
(b) create any agreement of employment with any Person, or (c) otherwise create any third-party
beneficiary hereto.
Section 12.7 Assignment. Neither this Agreement nor any of the rights, interests or
obligations under this Agreement may be assigned or delegated, in whole or in part, by operation
of law or otherwise by any of the parties hereto without the prior written consent of the other
parties, and any such assignment without such prior written consent shall be null and void;
provided that notwithstanding the foregoing, Purchaser may assign any or all of its rights and/or
obligations hereunder to any Affiliate or to any subsequent purchaser of Purchaser, the Business
or all or substantially all of the assets comprising the Business, without the prior written consent
of the other parties hereto; provided further that no such assignment shall relieve Purchaser of its
obligations hereunder. Subject to the preceding sentence, this Agreement shall be binding upon,
inure to the benefit of and be enforceable by, the parties hereto and their respective successors and
permitted assigns.
Section 12.8 Severability. If any term or other provision of this Agreement is determined
to be invalid, illegal or incapable of being enforced by any rule of law or public policy, all other
terms and provisions of this Agreement shall remain in full force and effect. Upon such
determination, the parties hereto shall negotiate in good faith to modify this Agreement so as to
give effect to the original intent of the parties to the fullest extent permitted by Applicable Law.
Section 12.9 Counterparts and Signature. This Agreement may be executed in two (2)
or more counterparts, each of which shall be deemed an original but all of which together shall be
considered one and the same agreement and shall become effective when counterparts have been
signed by each of the parties hereto and delivered to the other parties, it being understood that all
parties need not sign the same counterpart. This Agreement may be executed and delivered by
facsimile or electronic transmission.
Section 12.10 Interpretation. When reference is made in this Agreement to an Article or
a Section, such reference shall be to an Article or Section of this Agreement, unless otherwise
indicated. The table of contents and headings contained in this Agreement are for convenience of
reference only and shall not affect in any way the meaning or interpretation of this Agreement.
The language used in this Agreement shall be deemed to be the language chosen by the parties
hereto to express their mutual intent, and no rule of strict construction shall be applied against any
party. Whenever the context may require, any pronouns used in this Agreement shall include the
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corresponding masculine, feminine or neuter forms, and the singular form of nouns and pronouns
shall include the plural, and vice versa. Any reference to any federal, state, local or foreign statute
or law shall be deemed also to refer to all rules and regulations promulgated thereunder, unless the
context requires otherwise. Whenever the words “include,” “includes” or “including” are used in
this Agreement, they shall be deemed to be followed by the words “without limitation.” No
summary of this Agreement prepared by any party shall affect the meaning or interpretation of this
Agreement. When calculating the period of time before which, within which or following which
any act is to be done or step taken, the date that is the reference date in beginning the calculation
of such period shall be excluded (for example, if an action is to be taken within two (2) days of a
triggering event and such event occurs on a Tuesday, then the action must be taken by the end of
the day on Thursday). If the last day of such period is a non-Business Day, the period in question
shall end on the next succeeding Business Day.
Section 12.11 Right of Setoff. Purchaser shall have the right to withhold and setoff against
any amount due to Seller or its Affiliates the amount of any claim(s) for indemnification or
payment of damages to which Purchaser is entitled under this Agreement or any of the Ancillary
Documents. For the avoidance of doubt and in furtherance of the foregoing, the parties agree that
Purchaser may withhold and retain any payments with respect to the Contingent Payments to offset
any claim(s) for indemnification pursuant to ARTICLE X or payment of any damages to which
Purchaser is entitled under this Agreement or any of the Ancillary Documents. Neither the exercise
nor the failure to exercise such rights of setoff will constitute an election of remedies or limit
Purchaser in any manner in the enforcement of any other remedies that may be available to it.
Section 12.12 Governing Law. This Agreement shall be governed by, and construed in
accordance with, the internal laws of the State of Delaware, without regard to the conflict of law
provisions thereof.
Section 12.13 Consent to Jurisdiction. Each of the parties hereto irrevocably consents to
the exclusive jurisdiction and venue of any state court located within New Castle County, State of
Delaware in connection with any matter based upon or arising out of this Agreement or the
transactions contemplated hereby, agrees that process may be served upon them in any manner
authorized by the laws of the State of Delaware for such persons, and waives and covenants not to
assert or plead any objection which they might otherwise have to such jurisdiction, venue and
process. Each party hereto hereby agrees not to commence any legal proceedings relating to or
arising out of this Agreement or the transactions contemplated hereby in any jurisdiction or courts
other than as provided herein.
Section 12.14 Remedies. Except as otherwise provided herein, any and all remedies
herein expressly conferred upon a party will be deemed cumulative with and not exclusive of any
other remedy conferred hereby, or by law or equity upon such party, and the exercise by a party of
any one remedy will not preclude the exercise of any other remedy.
Section 12.15 Waiver of Jury Trial.
PURCHASER AND SELLER HEREBY
IRREVOCABLY WAIVE ALL RIGHT TO TRIAL BY JURY IN ANY ACTION,
PROCEEDING OR COUNTERCLAIM (WHETHER BASED ON CONTRACT, TORT OR
OTHERWISE) ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE
TRANSACTIONS CONTEMPLATED HEREBY OR THE ACTIONS OF PURCHASER OR
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SELLER IN THE NEGOTIATION, ADMINISTRATION,
ENFORCEMENT OF THIS AGREEMENT.

PERFORMANCE

AND

Section 12.16 Guarantee. Parent Guarantor hereby absolutely and irrevocably guarantees
the payment to Seller of any and all amounts due under this Agreement, in each case, taking into
account any other provisions of this Agreement that limit any such obligations. Parent Guarantor
has full power and authority to execute, deliver and perform this guarantee and its obligations
hereunder. The execution and delivery of this guarantee by Parent Guarantor and the performance
by Parent Guarantor of its obligations hereunder have been duly authorized by all requisite action
of Parent Guarantor. This guarantee constitutes a valid and binding legal obligation of Parent
Guarantor, enforceable against Parent Guarantor in accordance with its terms. Notwithstanding
anything to the contrary in this Section 12.16, the parties hereto agree that this guarantee is a
guarantee of collectability, and Seller shall not instigate any actions for collection with respect to
all or any portion of the guarantee against Parent Guarantor unless Purchaser shall have continued
to breach its payment obligations under this Agreement for a period of thirty (30) days following
written notice of such breach delivered by Seller to Purchaser and Parent Guarantor. The
agreements of Parent Guarantor set forth above shall not operate to waive, affect, impair or
prejudice (a) any right of Purchaser or Parent Guarantor to receive notice under this Agreement or
(b) any of the other rights of Purchaser or Parent Guarantor under this Agreement or otherwise,
including any right of Purchaser or Parent Guarantor to assert any defense, counterclaim or setoff
otherwise applicable to any of the guaranteed obligations. Parent Guarantor agrees that obligations
guaranteed under this Section 12.16 shall not be released or discharged, in whole or in part, or
otherwise affected by: (i) extensions of time granted to Purchaser to perform its obligations; (ii)
agreements by Purchaser to incur additional monetary obligations under this Agreement; (iii) any
waiver of any claim against Purchaser unless Seller also waives that claim against Parent
Guarantor; (iv) any bankruptcy or insolvency of Purchaser that would otherwise limit the right of
Seller to enforce the Agreement against Purchaser. The obligations of Purchaser guaranteed by
Purchaser or Parent Guarantor shall be determined solely by reference to and in accordance with
the provisions of this Agreement. Without limiting the generality of the foregoing, if a guaranteed
obligation is compromised in accordance with the provisions of this Agreement, such obligation
shall be compromised for purposes of this guarantee, subject to the limitations set forth in clause
(iii) of the previous sentence.
[Remainder of Page Intentionally Left Blank]
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Account Title:

Michael Williams

Mailing Address:

7644 Sandalwood Way
Sarasota, FL 34231

Account Summary:
Beginning Period Debt

Statement Period:

02/01/2020 - 03/05/2020

Account Number:

1304300001

Credit Limit:

1,517,000.00

Available Balance:

-

Month
(1,601,875.35)

Year-to-Date
(1,601,875.35)

Current Period Adjustments:
+ Payments
- Withdrawals
Total Period Charge(s)
Ending Debt Balance

84,875.35

84,875.35

-

-

-

-

(1,517,000.00)

(1,517,000.00)

Credit

Debit

Transaction History:
Date
3/5/2020

Client Director:

(84,875.35)

APR:
Mimimum Due:
Due Date:

-

4.10%
0.00
3/31/2020

Lendacy is a division of KCL Services, LLC. Total Periodic Charge(s) is(are) based on the current Federal Funds rate (Index) plus interest
(Margin) in accordance with your Credit Facility Agreement and Truth in Lending Disclosure (CFA). Beginning Credit Line balance is based
on KCL Services, LLC’s approval process and may be changed with or without notice in KCL Services, LLC’s sole and absolute discretion. No
funds held by KCL Services, LLC are insured by any federal agency, other person, agency or entity. Past due amounts are subject to
additional interest charges. Please refer to your CFA and contact your Client Director for additional information.
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Statement Summary:
Account Number:
Account Title:
Mailing Address:

January-20
150504
Michael Williams
7644 Sandalwood Way
Sarasota, FL 34231

Portfolio Summary:
Fund

Price $
113.46

KFYIELD

Shares
14,114.08

Div per $
0.550

Div Cash $
7,761.26

Buy/Sell

Total Shares
14,114.08

-

Mkt Value $
1,601,402.06

Asset Allocation
0%

KFYIELD
KFINFLT

KFGRWTH

Total

7,761.26

KFGOLDS

1,601,402.06

Others
100%

Market Performance:
KFYIELD

S&P 500
0.85

$2,000

3.50%

$1,000

2.50%

$2,500

0.60

$100

10 Year T Note

Gold

$125

0.35
$75

0.10
J

F

M

A

M

J

J

A

S

O

N

$1,500

D

1.50%

$0
J

F

M

A

M

J

J

A

S

O

N

D

J

F

M

A

M

J

J

A

S

O

N

J

D

F

M

A

M

J

J

A

S

O

N

D

Transactions:
Fund Transactions
Fund
KFYIELD

Price $
113.46

Dividend Reinvestment
$

Shares
-

-

%
0%

$

Total
Shares

-

Cash Transactions

Shares
-

Deposit $
-

-

Withdrawal $
(7,761.26)

KINETIC INVESTMENT GROUP, LLC
1800 2nd Street Suite 955
Sarasota, FL 34236
+1.941.870.9544

`

www.kineticfunds.com
Kinetic Funds I, LLC clears Interactive Brokers Group, Inc. Prime Services.
You must not rely on the information in this statement as an alternative to finanical advice from an appropriately qualified professional. The performance data quoted represents past performance, and is no guarantee of future results. Your returns and the principal value of your
investment will fluctuate so that your shares or accumulation units, when redeemed, may be worth more or less than their original cost. Current performance may be lower or higher than the performance quoted in this statement. Without prejudice to the generality of the
foregoing paragraph, we do not represent, warrant, undertake or guarantee; that the information in the statement is correct, accurate, complete, or non-misleading, that the use of guidance in this financial statement will lead to any practical outcome or result. We will not be liable
in respect of any business losses, including without limitation loss of or damage to profits, income, revenue, use, production, anticipated returns, business, contracts, or principal investments. This statement is for information purposes only, based on the current data provided and is
not an audited financial statement. The data in this report is supplied by, but not limited to; the clearing firm, broker dealer, execution agents, other reporting entities, and/or financial data from exchanges or third-party exchange data providers. If you have any specific questions
about any financial, account, tax, or other matter you should consult an appropriately qualified professional.
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Account Title:

Scipio, LLC

Mailing Address:

53 Calle Palmeras, Suite 903
San Juan, PR 00901

Account Summary:
Beginning Period Debt

Statement Period:

02/01/2020 - 03/05/2020

Account Number:

1805040001

Credit Limit:

2,755,000.00

Available Balance:

-

Month
(2,837,521.58)

Year-to-Date
(2,837,521.58)

Current Period Adjustments:
+ Payments
- Withdrawals
Total Period Charge(s)
Ending Debt Balance

82,521.58

82,521.58

-

-

-

-

(2,755,000.00)

(2,755,000.00)

Credit

Debit

Transaction History:
Date
3/5/2020

Client Director:

82,521.58

APR:
Mimimum Due:
Due Date:

-

4.10%
0.00
3/31/2020

Lendacy is a division of KCL Services, LLC. Total Periodic Charge(s) is(are) based on the current Federal Funds rate (Index) plus interest
(Margin) in accordance with your Credit Facility Agreement and Truth in Lending Disclosure (CFA). Beginning Credit Line balance is based
on KCL Services, LLC’s approval process and may be changed with or without notice in KCL Services, LLC’s sole and absolute discretion. No
funds held by KCL Services, LLC are insured by any federal agency, other person, agency or entity. Past due amounts are subject to
additional interest charges. Please refer to your CFA and contact your Client Director for additional information.
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Account Title:

LF42

Mailing Address:

1800 2nd Street, Suite 855
Sarasota, FL 34236

Account Summary:
Beginning Period Debt

Statement Period:

02/01/2020 - 03/05/2020

Account Number:

1901010001

Credit Limit:

2,550,000.00

Available Balance:

2,550,000.00

Month

Year-to-Date

(2,179,519.86)

(2,179,519.86)

2,179,519.86

2,179,519.86

-

-

-

-

Current Period Adjustments:
+ Payments
- Withdrawals
Total Period Charge(s)
Ending Debt Balance

(0.00)

(0.00)

Credit

Debit

Transaction History:
Date
3/5/2020

Client Director:

2,179,519.86

APR:
Mimimum Due:
Due Date:

-

4.10%
0.00
3/31/2020

Lendacy is a division of KCL Services, LLC. Total Periodic Charge(s) is(are) based on the current Federal Funds rate (Index) plus interest
(Margin) in accordance with your Credit Facility Agreement and Truth in Lending Disclosure (CFA). Beginning Credit Line balance is based
on KCL Services, LLC’s approval process and may be changed with or without notice in KCL Services, LLC’s sole and absolute discretion. No
funds held by KCL Services, LLC are insured by any federal agency, other person, agency or entity. Past due amounts are subject to
additional interest charges. Please refer to your CFA and contact your Client Director for additional information.
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