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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
SECURITIES AND EXCHANGE COMMISSION,
vs.

Plaintiff,

Case No. 8:20-cv-00394

KINETIC INVESTMENT GROUP, LLC AND
MICHAEL SCOTT WILLIAMS,
Defendants, and
KINETIC FUNDS I, LLC,
KCL SERVICES, LLC D/B/A LENDACY,
SCIPIO, LLC,
LF42, LLC,
EL MORRO FINANCIAL GROUP, LLC, AND
KIH, INC. F/K/A KINETIC INTERNATIONAL, LLC
Relief Defendants
___________________________________/
DEFENDANTS’ AND RELIEF DEFENDANTS’ RESPONSE IN OPPOSITION
TO THE SECURITIES AND EXCHANGE COMMISSION’S EMERGENCY
MOTIONS AND MEMORANDUMS OF LAW FOR ASSET FREEZE AND OTHER
RELIEF (DOC. 2) AND FOR APPOINTMENT OF RECEIVER (DOC. 3)
Defendants Kinetic Investment Group, LLC (“Kinetic Group”) and Michael Scott
Williams (“Mr. Williams”), and Relief Defendants Kinetic Funds I, LLC (“Kinetic Funds”),
KCL Service, LLC d/b/a Lendacy (“Lendacy”), Scipio, LLC (“Scipio”), LF42, LLC (“LF42”),
El Morro Financial Group, LLC (“El Morro”), and KIH, Inc., f/k/a Kinetic International, LLC
(“KIH”) 1, through undersigned counsel, file this Response in Opposition to the Securities and

In this Response, Kinetic Group and Mr. Williams are collectively referred to as
“Defendants,” and Kinetic Funds, Lendacy, Scipio, LF42, El Morro, and KIH are collectively
referred to as “Relief Defendants”.
1
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Exchange Commission’s Emergency Motions and Memorandums of Law For (1) Asset Freeze
And Other Relief (“Freeze Motion”) (D.E.. 2), and (2) Appointment of Receiver (“Receiver
Motion”) (D.E. 3) (collectively, the “Motions”), and state:
I.

INTRODUCTION
The Securities and Exchange Commission (the “SEC”) requests extraordinary relief

including an overly broad asset freeze and an appointment of a receiver. The SEC, however,
falls woefully short in demonstrating that it is entitled to such extraordinary relief, or any relief
at all. The SEC’s core allegations grossly mischaracterize Defendants’ businesses, and are
premised on false and misleading claims that Defendants and Relief Defendants made
misrepresentations to their investors and misappropriated investor funds.
To magnify the issue, an asset freeze or the appointment of a receiver would cause
irreparable harm to Defendants’ investors by, among other things, depriving them of necessary
monthly dividend payments which certain investors use to support their livelihood, businesses,
or charitable organizations. In addition, the SEC’s requested relief could cause certain
investors to default on their Lendacy loans causing them to suffer negative tax consequences
and/or possible fees and penalties.
The effect of such an order imposes immediate liability on Defendants and Relief
Defendants by completely freezing every dollar and asset in their names and deprives
Defendants of any ability to defend themselves against the Complaint’s significant and
misguided allegations. Additionally, a freeze of Mr. Williams’ personal and business assets
will significantly hinder his ability to obtain advice of counsel of his choice to defend himself
in a parallel criminal investigation.
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Finally, the SEC has failed to demonstrate any genuine urgency sufficient to justify the
emergency relief it seeks. It is undisputed that the SEC’s investigation of Defendants has been
ongoing since May 2019 and has been publicly-known since at least September 2019. The
SEC has failed to identify any recent developments, nor any other circumstances which
necessitate emergency relief. In fact, Mr. Williams and entities he controlled have not applied
for or received any Lendacy loans since April 2019. Defendants have refused to take on
additional investors while this investigation is pending and have cooperated with the SEC by
producing thousands of documents. More importantly, the SEC has offered no evidence
demonstrating Defendants’ potential dissipation or transfer of assets.
As detailed more fully below, in light of the SEC’s failure to meet its burden of
demonstrating a prima facie case of a violation of any securities laws, the irreparable harm an
asset freeze or receivership will cause, and the SEC’s lack of diligence and invented urgency,
the Court should deny the Motions in their entirety.
II.

FACTUAL BACKGROUND.
A.

Mr. Williams Forms Kinetic Funds

Mr. Williams formed Kinetic Funds in 2012. See ¶ 8 of the Declaration of Michael
Scott Williams attached hereto as Exhibit A. Kinetic Funds operates as a private pooled
investment fund that is managed by Kinetic Group.

Id. Kinetic Funds employs four

investment strategies through sub-funds characterized as yield, gold, growth, and inflation.
The yield strategy, known as KFYield, has accounted for most Kinetic Funds’ securities,
holdings, options, and dividends since its inception, and it is the subject of this action. Id. Mr.
Williams serves as the manager of KFYield. Id.
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KFYield focuses on income generation through investments in a variety of securities,
which can include, among others, stocks, government bonds, corporate bonds, real estate
investment trusts (REITS), master limited partnerships (MLPs), preferred shares, and
exchange traded funds (ETFs), and cash. See, e.g,, Doc. 2-11 at p. 6. KFYield hedges its
portfolio by buying and selling listed options. See Ex. A at ¶ 15. KFYield utilizes portfolio
margin and hedges its positions with put and call options. Id. The fund captures dividends
and maintains low volatility and low risk, and money invested in KFYield is used to purchase
securities consistent with the fund’s stated investment objective. Id. at ¶ 12. KFYield may
also carry a cash balance. See Doc. 2-11 at pp. 7 and 12
Since its inception, Kinetic Funds, through KFYield has successfully generated
investors income consistent with its stated objectives and, importantly, it continues to do so
today.
B.

The Governing Documents Provide The Manager With Broad Discretion
In Investing Funds.

The governing documents relating to Kinetic Funds and KFYield (i.e., Subscription
Agreement and Operating Agreement) give the Managing Member (i.e., Mr. Williams) broad
discretion in investing the funds and do not preclude Defendants from using KFYield’s
portfolio margin capabilities in doing so.
More specifically, Exhibits B-1 and C-1 to the Kinetic Funds I, LLC Operating
Agreement state that “[a]ssets in the Fund include but are not necessarily limited to, ETFs,
stocks, and listed options.” (Doc. 2-11 pp. 6, 11) (emphasis added). Exhibits B-1 and C-1 to
the Operating Agreement also explain that “[f]und(s) will trade derivatives, but may also be
invested in individual stocks, components of the indicies, cash, and other exchange listed
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products, in the sole and absolute discretion of the Class A (and Managing) Member, in its
sole and absolute discretion, from time to time and at any time.” Id. at pp. 7, 12 (emphasis
added).

The investors also agreed that the Managing Member had “sole and absolute

discretion” to “make any and all trading decisions[.]” Id. at pp. 6, 11. Moreover, in the
Subscription Agreement, the investors agreed that the Managing Member “may segregate and
manage any portion or all” of the investment “separate and apart from [Kinetic’s] assets, in
[his] absolute discretion, including without limitation, by selling or otherwise disposing of such
assets of the investor and reinvesting the proceeds there from.” Id. at p. 18.
When an investor invests in KFYield, the cash is first deposited into a BMO Harris
Bank account held by Kinetic Funds (the “BMO Cash Account”). Ex. A at ¶ 13. After receipt
of the investor’s funds, KFYield’s portfolio manager receives notification to purchase
securities in the KFYield fund in its account at Interactive Brokers (a registered broker-dealer)
in the precise amount of the investment, and to hedge the additional investment. Id. The
investor’s cash investment may be transferred, if and when deemed necessary, to an account
held with Interactive Brokers (a registered broker-dealer) that is used to purchase securities in
the full amount of that investor’s cash investment. Id.
C.

Lendacy.

In 2014, Mr. Williams co-founded Lendacy as private financing company to provide
flexible lines of credit and provides an opportunity to assist Kinetic Funds’ clients with their
financing needs. Id. at ¶ 9. More specifically, Lendacy can provide to accredited investors in
Kinetic Fund with a loan or credit line and the accredited investor can use dividends received
from their investment in KFYield to pay the interest and principal on their Lendacy loan. Id.
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Lendacy initially offered financing to KFYield investors who could use income generated from
their KFYield portfolios to pay their Lendacy loans, however, Lendacy may also provide a
loan and/or credit line to individuals or entities who were not KFYield investors. Id. at ¶ 10. 2
Kelly Locke (“Ms. Locke”), the SEC’s prime witness, managed Lendacy’s operations,
and later served as its President and co-owner. Id. at ¶ 11. Ms. Locke hired Kelly Pufahl (“Ms.
Pufahl”) to be her operations manager. Id. Ms. Locke and Ms. Pufahl managed all aspects of
Lendacy, including its books, accounting, cash transfers, and reports. Id. Ms. Locke approved
all Lendacy loans, including the Lendacy loan she granted herself and the loans to Mr.
Williams, Scipio, and LF42. Id. Mr. Williams did not have management access to Lendacy
or its bank accounts until June 2019, following the departure of Ms. Locke and Ms. Pufahl. Id.
Contrary to the SEC’s allegations, KFYield investments were never diverted to
Lendacy to fund loans to Mr. Williams or any other Lendacy clients. Id. at ¶ 12. Instead,
money invested in KFYield was used to purchase securities consistent with the fund’s stated
investment objective, as well as options to hedge KFYield’s portfolio. Id. KFYield purchased
securities in an amount equivalent to every dollar invested in KFYield. Id. at ¶ 16.
After Lendacy approved a loan application, its President would initiate a transfer from
the Kinetic Funds BMO Cash Account to Lendacy’s account at BMO Harris Bank using its
portfolio margin capabilities with Interactive Brokers combined with its existing cash balances,

The SEC attaches no evidence to its Motions to suggest that Lendacy was (a) marketed to
provide loans to only KFYield investors, or (b) was precluded from offering loans to
individuals or entities who were not KFYield investors.
2
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not investors’ funds. Id. at ¶ 14. Lendacy loans were never financed with diverted KFYield
investor funds. Id. at ¶ 19. 3
D.

The Loans Identified By The SEC Did Not Come From Investor Funds.

As a threshold matter, the loans identified in the Freeze Motion did not come from
investor funds. Instead, these loans were issued by Lendacy based on Kinetic Funds’ use of
its portfolio margin capabilities as described above. Thus, the SEC’s contention that each of
the loans identified in its Freeze Motion are misappropriation of investors’ funds is misguided.
Payoff of the relative’s mortgage. The SEC’s attempt to spin Mr. Williams’ alleged
payoff of a relative’s mortgage in April 2015 into an example of a misappropriation of assets
is disingenuous, and the transactions surrounding the payoff of the mortgage were legitimate.
In April 2015, Mr. Williams personally invested $65,000 in Kinetic Funds. See Ex. A at ¶ 23.
Mr. Williams subsequently applied for and received a Lendacy loan in the amount of $40,000
in April 2015. Id. at ¶ 24. Therefore, this loan is no different than other Lendacy loans made
to KFYield investors and other third-parties. Mr. Williams’ loan is evidenced by an agreement
with Lendacy (Doc. 46), and Mr. Williams is in the process of paying off the loan. Ex. A at ¶
24. In fact, even Ms. Locke, the President of Lendacy and the SEC’s prime witness, testified
that this transaction was “legitimate”. See Doc. No. 2-6 at 96:9-16.
Line of credit issued to LF42. LF42 applied for and received a $2,550,000 Lendacy
line of credit in April 2019. Ex. A at ¶ 25. This line of credit is evidenced by two written

Mr. Williams provides a detailed summary of how Kinetic Funds used its portfolio margin
capabilities to purchase listed securities in his Declaration. See Ex. A, at ¶¶ 12-20
3
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Credit Facility Agreements and Disclosures dated April 15, 2019. Id. LF42 is in the process
of paying off its Lendacy loans plus interest in full. Id.
Loan issued to Mr. Williams to purchase apartment in San Juan, Puerto Rico. Mr.
Williams applied for and received a Lendacy loan in the amount of $1,517,000 in March 2017,
which was used to purchase an apartment in San Juan, Puerto Rico. Ex. A at ¶ 26. This loan
is evidenced by a Credit Facility Agreement and Disclosure dated March 23, 2017. In
exchange for this loan, Mr. Williams pledged the property purchased and his future payout
from the sale of Silexx Financial Systems, LLC (“Silexx”) which was expected to be a greater
amount than his Lendacy loan. Id. After the first installment payment from the sale of Silexx
in 2017, Mr. Williams invested $1,500,000 into the fund and to secure the loan. Id. Mr.
Williams is in the process of paying off this loan. Id.
Loan issued to Scipio to purchase historic bank building. Scipio applied for and
received a Lendacy loan in the amount of $2,755,000 in May 2018. Id. at ¶ 27. This loan was
used to purchase a historic bank building in Old San Juan, Puerto Rico. This loan is evidenced
by a Credit Facility Agreement and Disclosure dated May 4, 2018. Id. In exchange for this
loan, Scipio forwarded to Lendacy a clear and free title purchase agreement of the property to
collateralize the loan and believed that it was accomplished. Id. Scipio is in the process of
paying off this loan. Id.
E.

Defendants Have Complied With The SEC’s Instructions To Refuse
Investors’ Redemption Requests.

Prior to 2019, Kinetic Funds timely honored all redemption requests by its investors in
accordance with the terms of the applicable Kinetic Funds subscription documentation. Ex. A
at ¶ 29. In May 2019, shortly after the SEC issued its investigative subpoenas—but prior to
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Defendants’ production of any documents—Mr. Williams was contacted by a Kinetic Funds’
investor who told him that an SEC employee contacted the investor to inquire into alleged
problems with Kinetic and the investor’s account. Id. at ¶ 30. The call understandably
concerned the investor, who subsequently made a redemption request from Kinetic Funds. Id.
Kinetic Funds redeemed 100% of that investor’s investment. Id.
Shortly thereafter, the SEC requested that Kinetic Funds no longer honor redemption
requests until its investigation concluded. Id. ¶ 31. Defendants have followed the SEC’s
instructions to not honor redemption requests from the date the SEC’s request was made.
F.

Mr. Williams Has Been Informed That There Is A Pending Parallel
Investigation.

Mr. Williams has been informed by the United States Department of Justice that there
is a pending parallel investigation into matters arising out of the SEC’s allegations in its
Complaint and Motions. This investigation has been reported on by the local press in Puerto
Rico beginning as early as September 2019. See Ex. A at ¶ 4.
III.

ARGUMENT
A.

The SEC Has Not Made A Prima Facie Case Showing That Defendants
Violated Any Securities Laws.

To obtain an asset freeze order, the SEC must make a “prima facie case, i.e., has
presented sufficient evidence to withstand a directed verdict motion,” showing that the
Defendants violated the securities laws. SEC v. Founding Partners Capital Mgmt., No. 2:09CV-229-FTM-29SPC, 2009 WL 10669238, at *3 (M.D. Fla. May 7, 2009).
Here, the SEC claims that Defendants violated Section 17(a)(2) of the Securities Act,
Section 10(b) and Rule 10b-5 of the Exchange Act, and the antifraud provisions of the
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Advisor’s Act (collectively, the “Securities Laws”) by allegedly (1) misrepresenting to
“investors that KFYield would invest in U.S. listed financial products and hedge at least 90%
of those holdings using listed options,” and (2) directing the transfer of KFYield assets to
Defendants and Relief Defendants through Lendacy loans. See e.g., Doc. 2 at p. 19. To make
a prima facie case showing that Defendants violated the Securities Laws, the SEC must present
evidence Defendants made a false statement or omission of material fact, with scienter, in
connection with the purchase or sale of a security. See, generally, SEC v. Merchant Capital,
LLC, 483 F.3d 747, 766 (11th Cir. 2007); SEC v. Morgan Keegan & Co., Inc., 678 F.3d 1233,
1244 (11th Cir. 2012). Here, the SEC fails to show that Defendants made any false statements
in connection with Kinetic Funds or KFYield and, therefore, this Court should deny the
Motions.
As explained in Section II(A), supra, Lendacy loans were financed using KFYield’s
portfolio margin capabilities, not investors’ cash investments. Indeed, Anadi Guar, Kinetic
Funds’ Financial Engineer and Trade Manager, confirmed that if $1 million is invested in
KFYield and received in the BMO Cash Account, Kinetic Funds increased its portfolio of
securities using portfolio margin by $1 million with the purchase of U.S. listed securities,
regardless of whether that investor applied for and was issued a Lendacy loan. See Ex. 39 to
Freeze Motion at 289:6-10. The governing subscription documents afforded Defendants with
broad discretion in the use of KFYield’s assets and did not preclude Defendants from using
KFYield’s portfolio margin capabilities to issue Lendacy loans. In short, investor monies were
not improperly diverted to fund Lendacy loans as the SEC alleges. Again, neither Kinetic
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Funds nor Lendacy ever represented to potential investors in the KFYield funds that Lendacy’s
lending business was available exclusively to KFYield investors.
Moreover, none of the alleged improper Lendacy loans identified by the SEC in its
Freeze Motion constitute a misappropriation of investors’ funds because investors’ cash
investments were not used to fund Lendacy loans. See Section II(A) and (C), supra. Instead,
these transfers were made using Kinetic Funds’ portfolio margin capabilities with Interactive
Brokers combined with the fund’s existing cash balances.
Accordingly, this Court should deny the SEC’s Motions because the SEC has failed to
make a prima facie case showing that Defendants violated any securities laws.
B.

The SEC Has Not Proven Any Risk of Repetition of Dissipation.

The SEC not only fails to make a prima facie case of an alleged violation of the
securities laws, but also fails to satisfy its burden to demonstrate a risk of further alleged
misconduct.
“[A]n asset freeze is essentially a preliminary injunction and therefore subject to the
requirements for preliminary injunctive relief.” FTC v. Home Assure, LLC, No. 8:09-CV-547T-23TBM, 2009 WL 1043956, at *1 n. 4 (M.D. Fla. Apr. 16, 2009). To obtain a preliminary
injunction in the context of alleged securities violations, the SEC must provide, among other
things, “‘positive proof’ that the defendant will likely violate securities laws in the future.”
SEC v. ETS Payphones, Inc., 408 F.3d 727, 733 (11th Cir. 2005); see also SEC v. Healthsouth
Corp., 261 F. Supp. 2d 1298, 1319 (N.D. Ala. 2003) (dissolving an asset freeze because, among
other things, the SEC failed to present “evidence of a reasonable likelihood that the alleged
wrongs would be repeated.”); but see, FTC v. IAB Mktg. Assocs., LP, 972 F. Supp. 2d 1307,
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1313 n.3 (S.D. Fla. 2013) (“There does not need to be evidence that assets will likely be
dissipated in order to impose an asset freeze.”). The SEC failed to meet its burden.
Here, the SEC merely recites its allegations of alleged past violations and cites Mr.
Williams’ alleged control over the Defendants and Relief Defendants as the only basis for their
unsupported accusations that a “freeze would prevent the possibility of further dissipation of
assets.” (Doc. No. 2, p. 25). Unsupported and speculative accusations of what might occur in
the future are not established simply because they are stated. To the contrary, the SEC presents
no evidence demonstrating that Defendants engaged in any alleged misappropriation or other
purported wrongs since April 2019, and the SEC has presented no evidence that investors are
losing money. (Doc. No. 2, p. 14). In fact, Mr. Williams and the other Relief Defendants have
taken substantial steps in paying off the loans identified in the Freeze Motion. Moreover,
Defendants have complied with the SEC’s instructions to refrain from honoring the investor’s
redemption requests by the SEC and cooperated significantly in the SEC’s investigation by
producing thousands of documents. Finally, Mr. Williams or any entity under his control has
not applied for or received a Lendacy loan since April 2019. See Ex. A at ¶ 28.
C.

The SEC Has Not Met Its Burden In Demonstrating That An Asset Freeze
Is Warranted For Each Relief Defendant.

To obtain an assert freeze against a Relief Defendant, the SEC must present sufficient
evidence from which a reasonable fact finder could infer that the Relief Defendant “(1) []
received ill-gotten funds, and (2) does not have a legitimate claim to those funds.” SEC v. Sun
Capital, Inc., No. 09-CV-29-FTM-29SPC, 2009 WL 1362634, at *1 (M.D. Fla. May 13, 2009)
(citing SEC v. George, 426 F.3d 786, 798 (6th Cir. 2005)); see also SEC v. Nat’l Diamonds
Inv. Co., No. 9:19-CV-80633, 2019 WL 2583863, at *6 (S.D. Fla. June 11, 2019) (same). For
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the reasons discussed in Section III(A), the SEC cannot show that the monies received by
Relief Defendants are “ill-gotten.”
Regardless, even if the SEC put forth a prima facie case that the monies were “illgotten,” Mr. Williams, LF42, and Scipio have legitimate claims to the funds transferred to
them. “To have no legitimate claims to the funds means, in the securities context, that an
individual ‘gave no consideration for the [ill-gotten funds] and thus received them as a gift.”
Nat’l Diamonds Inv. Co., 2019 WL 2583863, at *7 (quoting SEC v. Cavanagh, 155 F.3d 129,
137 (2d Cir. 1998)). “When there has been no consideration given for the receipt of the illgotten gains, there is no legitimate claim to the funds and a relief defendant must return the
proceeds.” Id.
Courts have found that a relief defendant has a legitimate claim to the funds where, as
here, it presented evidence that it received the loan proceeds pursuant to a written loan
agreement, which gave it certain rights and obligations regarding the proceeds. See, e.g., Sun
Capital, 2009 WL 1362634, at *2. Hence, Mr. Williams, Scipio, and LF42 each executed
written loan agreements in connection with their Lendacy loans. (Docs. 2-25, 2-26-, 2-27, 228). Accordingly, the Court should deny the SEC’s request for an asset freeze.
D.

An Asset Freeze Or A Receivership Will Cause Harm To Investors.

Kinetic Fund and KFYield are presently managed by Anadi Guar who has substantial
relevant trading experience with the fund and has been in that position since the Summer of
2017. Ex. A at ¶ 32. A blanket freeze will cause severe harm to investors for several reasons.
First, an asset freeze will create a default risk to investors who obtained Lendacy loans.
There are several investors carrying Lendacy loans that rely on monthly dividends to pay the
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interest and principal on their Lendacy loans. An asset freeze or the appointment of a receiver
would trigger a loan default because they would be unable to use KFYield investment
dividends to make their monthly loan payments. Ex. A at ¶ 34.
Second, an asset freeze or receivership would impose an income and tax risk to
investors. Many KFYield investors rely on their monthly dividend payments from their
investments for, among other things, personal income and/or income for their businesses or
charitable organizations. Id. at ¶ 35. An asset freeze or receivership would end this revenue
stream and trigger negative tax events. Id.
Third, an asset freeze would create risk to collateral held in the San Juan bank building
purchased by Scipio with its Lendacy loan. The San Juan bank building is a historical project
that is very important for the 500th anniversary of Old San Juan in 2020. Id. at ¶ 36. A mural,
art classes, and historical work have started on the building. Id. Scipio currently has terms for
a construction loan and refinancing, and is in the process of filing for the tax credits. Id.
However, an asset freeze or a receivership would cease any financing and would essentially
destroy both the project and the property’s equity value. Id. The failure of this important
historical project would also be a disappointment to the citizens of Puerto Rico after all of the
recent natural disasters. Id.
Accordingly, the SEC’s Motions should be denied due to the potential harms its
requested relief would cause investors.
E.

The Scope of the SEC’s Requested Asset Freeze Is Overbroad.

The “power to order disgorgement extends only to the amount with interest by which
the defendant profited from his wrongdoing. Any further sum would constitute a penalty
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assessment.” SEC v. ETS Payphones, Inc., 408 F.3d 727, 735 (11th Cir. 2005). Here, the SEC
identifies specific sums of money allegedly improperly transferred to each Relief Defendant.
Instead of requesting an asset freeze in the specific amount identified, the SEC improperly
requests a blanket freeze of all the assets for each Relief Defendant, the Court should deny the
SEC’s overbroad attempt to freeze all of the assets of each Relief Defendant. See, e.g., SEC v.
Wyly, 73 F.Supp.3d 315, 322 (S.D.N.Y. 2014) (concluding that the SEC may not obtain a
freeze of relief-defendant assets that “are completely unrelated to any wrongdoing”), vacated
in part on other grounds, SEC. v. Wyly, Case No. 1:10-cv-05760, 2017 WL 4119282 (S.D.N.Y.
June 12, 2017).
Moreover, LF42, one of the Relief Defendants, is Mr. Williams’ personal LLC, which
he uses to pay for living expenses. It is wholly unrelated to Kinetic. The SEC alleges that
LF42 received an improper loan from Lendacy. Even if the loan was improper—which it was
not—Mr. Williams is in the process of paying back $2.5 million loan transferred to LF42.
Therefore, the Court should deny the SEC’s overbroad request to freeze all of the assets of
LF42.
F.

The SEC Has Failed To Show A Receiver Is Needed On An Emergency
Basis.

A court may appoint a receiver as part of its “broad power to remedy violations of
federal securities laws.” SEC v. Byers, 609 F.3d 87, 92 (2d Cir. 2010).4 The purpose of
4

As an initial matter, the Court should deny the SEC’s request for a receiver because, as
discussed above, the SEC failed to establish a prima facie case of fraud. See, e.g., SEC v.
Morgan, Case No. 1:19-cv-00661, 2019 WL 2385395, at *12 (W.D.N.Y. June 5, 2019)
(declining to appoint receiver for a particular entity where the SEC failed to establish that that
entity made material misrepresentations); SEC v. Petrofunds, Inc., 414 F.Supp. 1191 (S.D.N.Y.
1976) (declining to appoint a receiver when, among other things, the defendants countered the
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appointing a receiver is to “prevent a diversion or waste of assets to the detriment of those for
whose benefit…[the] injunctive action is being brought.” SEC v. Universal Express, Inc., Case
No. 04 Civ. 2322, 2007 WL 2469452, at *3 (S.D.N.Y. Aug. 31, 2007) (internal quotation
omitted). As discussed in Section III(D) supra, appointing a receiver here would have a
contrary effect. Instead of benefitting the investors, a receivership would instead jeopardize
the investors and would be detrimental to their investments. For this reason alone, the Court
should deny the SEC’s request to appoint a receiver. Petrofunds, Inc., 414 F.Supp. at 1197
(declining to appoint a receiver because of, among other things, the potential harmful impact
of a receiver on the assets allegedly belonging to public investors); see also SEC v. Brigadoon
Scotch Distributors, Ltd., 388 F.Supp. 1288, 1290 (S.D.N.Y. 1975)(declining to impose the
“drastic” remedy of a receivership where the expense of a receivership would not only impose
an undue burden on the defendants, but could also jeopardize the interests of the public).
Moreover, courts have recognized that the appointment of a receiver is an
“extraordinary remedy to be invoked only in cases of necessity and upon a clear showing that
an emergency exists,” Universal Express, Inc., 2007 WL 2469452, at *3 (quoting SEC v.
American Bd. of Trade Inc, 645 F.Supp. 1047, 1052 (S.D.N.Y. 1986)) and that an appointment
“should not follow requests by the SEC as a matter of course.” Manor Nursing Ctrs., Inc., 458
F.2d at 1105; see also SEC v. Spence & Green Chemical Co., 612 F.2d 896, 903 (5th Cir. 1980)
(“[T]he imposition of a receivership on a corporation is a drastic measure….”).

SEC’s charges and presented evidence raising sharp factual issues and the SEC declined offer
of evidentiary hearing).
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No emergency exists here. The underlying investigation has been ongoing since at
least May 2019. KFYield is still operating and being managed by Anadi Guar, and dividends
are being paid. The last transaction at issue occurred nearly one year ago, and a substantial
portion of the Lendacy loans transferred to Mr. Williams or his entities are being repaid. For
these reasons, the Court should deny the SEC’s request to appoint a receiver.
G.

An Asset Freeze Raises Serious Constitutional Concerns For Mr. Williams’
Ability To Obtain Advice Of Counsel In The Pending Investigation.

The SEC filed the Motions with knowledge of the pending criminal investigation.
Freezing Mr. Williams’ personal and business assets will significantly hinder his ability to
obtain counsel of his choice to defend himself in the parallel criminal investigation.
The Court “may exercise its discretion to forbid or limit payment of living expenses or
attorneys’ fees out of frozen assets.” F.T.C. v. RCA Credit Servs., LLC, No. 8:08-cv-2062-T27MAP, 2008 WL 5428039, at *4 (M.D. Fla. 2008). However, when an asset freeze may
hinder the defendant’s ability to obtain counsel of his choosing in a criminal case, the Court
must pay “particular attention to the defendant’s Fifth and Sixth Amendment rights.” SEC v.
Coates, 1994 WL 455558, at *3 (S.D.N.Y. Aug. 23, 1994). This is so because “the pretrial
restraint of legitimate, untainted assets needed to retain counsel of choice violates the Sixth
Amendment.” Luis v. United States, 136 S. Ct. 1083, 1088 (2016).
In this circumstance, the SEC bears the burden of making a prima facie case of a
securities law violation and providing evidence that the personal assets it seeks to freeze are
traceable to the fraudulent conduct alleged in civil case. Coates, 1994 WL 455558, at *4 (citing
U.S. v. Monsanto, 924 F.2d 1186 (1991)); see also Commodity Futures Trading Comm’n v.
Walsh, Case No. 09 CV 1749, 2010 WL 882875, at *2 (S.D.N.Y. Mar. 9, 2010) (holding certain
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personal assets shall become available to defendants to pay legal fees in a parallel criminal
case “if the Government cannot meet its burden of demonstrating that there is probable cause
to believe that those funds are tainted by fraud.”).
Mr. Williams has engaged criminal counsel and a full asset freeze will profoundly
affect his ability to retain and receive advice from that counsel. The Court must deny a blanket
freeze request on all of Mr. Williams’ assets because the SEC has failed to establish a
likelihood success on the merits, as set forth infra Section III(A), and has failed to meet its
burden of demonstrating that all of Mr. Williams assets are traceable to the purported
fraudulent conduct alleged by the SEC. The SEC’s Freeze Motion fails to satisfy its heightened
burden to safeguard Mr. Williams’ constitutional rights.
H.

Compelling A Sworn Accounting From Mr. Williams Is Inappropriate
Because Of The Pending Criminal Investigation.

“[C]ompelling an accounting with respect to an individual defendant is inappropriate
where there is a parallel criminal proceeding and the defendant has asserted his Fifth
Amendment right against self-incrimination.” Morgan, 2019 WL 2385395 at *12; see also,
SEC v. Dawson, Case No. 06-6360, 2007 WL 9711173, *6 (E.D.N.Y. Feb. 2, 2007) (“[A]n
accounting is not appropriate here in light of the fact that Dawson has asserted his Fifth
Amendment privilege against self-incrimination and that he appears to have been solely
responsible for the operations of the corporations, with the assistance of his wife.”). Here,
compelling Mr. Williams to execute a sworn accounting will infringe on his Fifth Amendment
privilege against self-incrimination. Accordingly, this Court should deny the SEC’s request
that Mr. Williams provide a sworn accounting.
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IV.

CONCLUSION
For the reasons set forth herein, Defendants and Relief Defendants respectfully requests

that this Court deny the SEC’s Freeze Motion and Receiver Motion in their entirety.

Dated: March 4, 2020

Respectfully submitted,
/s/ Gregory W. Kehoe
Gregory W. Kehoe (FBN 0486140)
kehoeg@gtlaw.com
Danielle Kemp (FBN 474355)
kempd@gtlaw.com
Joseph Picone (FBN 118381)
piconej@gtlaw.com
GREENBERG TRAURIG, P.A.
101 East Kennedy Blvd., Suite 1900
Tampa, FL 33602
Telephone: (813) 318-5700
Facsimile: (813) 318-5900
/s/ Steven M. Malina
(Pro Hac Vice)
Steven M. Malina
Illinois Bar No. 6196571
GREENBERG TRAURIG, P.A.
77 West Wacker Drive
Suite 3100
Chicago, IL 60601
Telephone: (312) 456-8400
Facsimile: (312) 456-8435
malinas@gtlaw.com
Attorneys for Defendants and Relief
Defendants
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CERTIFICATE OF SERVICE
I CERTIFY that on March 4, 2020 I electronically filed the foregoing with the Clerk
of the Court by using the CM/ECF system, which will send notice to electronic filing to counsel
of record.
/s/ Gregory W. Kehoe
Attorney
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EXHIBIT A

UNITED ST ATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMP A DIVISION

SECURITIES AND EXCHANGE COMMISSION

'

Plaintiff,
vs.

Case No. 8:20-cv-00394

KINETIC INVESTMENT GROUP, LLC AND
MICHAEL SCOTT WILLIAMS
'
Defendants, and
KINETIC FUNDS I, LLC,
KCL SERVICES, LLC D/B/A LENDACY,
SCIPIO, LLC,
LF42, LLC,
EL MORRO FINANCIAL GROUP, LLC, AND
KIH, INC. F/K/A KINETIC INTERNATIONAL, LLC
Relief Defendants

- - - - - - - - - - - - - - -I
DECLARATION OF MICHAEL SCOTT WILLIAMS

I, Michael Scott Williams, pursuant to 28 U.S.C. § 1746, declare the following:
1.

I am over twenty-one years of age and have personal knowledge of the matters set

forth herein.
2.

I make this declaration in support of the Response in Opposition to the Securities

and Exchange Commission' s (1) Emergency Motion and Memorandum of Law for Asset Freeze
and Other Relief ("Freeze Motion"), and (2) Emergency Motion and Memorandum of Law for
Appointment of Receiver ("Receiver Motion") (collectively, the "Motions").
3.

I am the managing member of Kinetic Investment Group, LLC ("Kinetic Group"),

Kinetic Funds I, LLC ("Kinetic Funds"), KCL Services, LLC d/b/a ("Lendacy"), and LF42, LLC
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("LF42"). I am also the President of Scipio, LLC ("Scipio") and El Morro Financial Group, LLC
("El Morro"), and a shareholder of KIH, Inc. f/k/a Kinetic International, LLC ("KIH").
4.

The SEC has been investigating me and the entities referenced in Paragraph 3 since

at least May 2019, when it issued multiple subpoenas. The existence of this investigation including
material information from the SEC subpoenas were leaked to the press who have been reporting it
since at least September 2019. Attached hereto as Exhibit 1 is a true and correct copy of the
Latino Rebels' article "Feds Investigate Businessman Managing Puerto Rico Government Agency

Investments", published on September 25, 2019.
5.

In 2019, the Defendants and Relief Defendants provided more than ten thousand

pages of documents to the SEC relating to me, Kinetic Group, Kinetic Funds, Lendacy, LF42,
Scipio, El Morro, and KIH.
6.

I am informed the United States Department of Justice is conducting a parallel

pending investigation into matters arising out of the SEC's allegations in its Complaint and
Motions.
7.

The SEC's core allegations in its Complaint and in the Motions grossly

mischaracterize my businesses and are premised on the false claim that I misappropriated investor
funds or made misrepresentations to investors.
8.

Kinetic Funds was formed in 2012 and operates as a private pooled investment fund

that is managed by Kinetic Group. Kinetic Funds employs four investment strategies through subfunds characterized as yield, gold, growth, and inflation. The yield strategy, known as KFYield,
has accounted for most Kinetic Funds' equity investments since its inception, and it is the subject
of this action. I am the manager of KFYield. I also have an investment over $1,500,000 in the
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KFYield fund. The investment was made from the proceeds from selling my company Silexx
Financial Systems, LLC ("Silexx) in 2017.
9.

In 2014, I co-founded Lendacy as a private financing company to provide its clients

with flexible lines of credit. An accredited investor in the investment fund can use dividends he
or she receives from their investment in KFYield to pay the interest and principal on their Lendacy
loan.
10.

Most, but not all, Lendacy clients were or are investors in KFYield. Lendacy,

however, can provide loans to anyone. Lendacy choose to focus on marketing the flexible credit
line solutions with Kinetic Funds, because of the ability to utilize dividends to pay the Lendacy
loans. The dividends typically yield a higher interest than the loan interest, allowing a borrower
to pay both interest and principal if they choose to.
11.

Kelly Locke was the Director of Lendacy, managed its operations, and later served

as the President of Lendacy and co-owner. Ms. Locke hired Kelly Pufahl to be her operations
manager.

Ms. Locke and Ms. Pufahl managed all aspects of Lendacy, including its books,

accounting, cash transfers, and reports. Ms. Locke also managed the marketing, hiring,
engagement of sales representatives, and obtaining software and services needed to support
Lendacy. I did not have management access to Lendacy and was not able to view the bank
accounts until June 2019. At no time, while Lendacy was managed by Ms. Locke or Ms. Pufahl,
did I initiate the transfer monies to or from Lendacy. I believe Ms. Locke approved all Lendacy
loans during her tenure, including the Lendacy loans she granted herself and the loans to me

'
Scipio, and LF42. Ms. Locke was never an investor in KFYield and never put up any collateral to
support her Lendacy loans.
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Investors' Funds Were Used To Purchase Listed Securities

12.

Contrary to the SEC ' s allegations in its Complaint and Motions, KFYield investor

monies were never diverted to Lendacy to fund loans to me or other Lendacy clients. Fund money
was held in cash and securities and/or with Interactive Broker's, as stated in the Kinetic fund
documents. Every time an investment of money was deposited into the fund's bank account, the
trading operation was notified and increased their securities and options purchases (hedges) to
generate dividend income that was targeted at 5.5%. Monies invested in the fund would either
remain in cash (as stated) or transferred if/when necessary to the brokerage firm to increase the
portfolio positions. Money invested in KFYield was used to purchase securities consistent with
the fund ' s stated investment objective, as well as options to hedge KFYield's portfolio.
13.

An investor's cash investment in KFYield was deposited into the fund's cash

account at BMO Harris Bank (the "BMO Cash Account"). After receipt on an investor's funds,
KFYield' s portfolio manager received a transaction confirmation which served as notice to
purchase securities in the KFYield fund in its account at Interactive Brokers (a registered brokerdealer) in the precise amount of the investment, and to hedge the additional investment. The BMO
Cash Account for the fund maintains cash balances and when, if needed or requested, by the trading
operation, cash would be transferred to the account held at Interactive Brokers.

Cash is a

permissible holding ofKFYield as stated in the governing subscription agreements. See Exhibit 7
of the Freeze Motion at pp. 7 and 12. Based on preexisting cash balances in the KFYield's
Interactive Brokers and BMO Harris accounts, it would not be necessary in all instances to transfer
cash in the BMO Cash Account to Interactive Brokers to invest. But, to be clear, investments were
made in the KFYield account to match the precise amount of the investor's deposit. This was
necessary to maintain the dividend target rate. No investor deposit to the KFYield fund was

4

Case 8:20-cv-00394-WFJ-SPF Document 25-1 Filed 03/04/20 Page 5 of 11 PageID 1068

diverted. The monies in BMO Cash Account generate interest for the fund and are the fund's
monies.
14.

After a Lendacy loan application was approved, Ms. Locke or Ms. Pufahl would

initiate a transfer from the Kinetic Funds BMO Cash Account to Lendacy's account at BMO Harris
Bank. Monies transferred from Kinetic Funds to Lendacy used to issue loans were funded by
Kinetic Funds' use of its portfolio margin capabilities with Interactive Brokers combined with its
existing cash balances.
15.

Portfolio margin is a risk-based margin policy available to qualifying United States

investors. The goal of portfolio margin is to align margin requirements with the overall risk of the
portfolio. Kinetic Funds utilizes portfolio margin to invest its investors' funds in U.S. listed
securities, using options to hedge its positions to capture dividends and maintain low volatility and
low risk.
16.

Kinetic Funds' portfolio margin capabilities are based on the net investment of the

fund. More specifically, Kinetic Funds portfolio margin may increase related to the purchase
amount for each dollar invested, if cash remains in the BMO Cash Account. For example, if the
investors collectively made a $10 million investment in Kinetic Funds, the fund would purchase a
$1 O million portfolio of U.S. listed securities with Interactive Brokers using a combination of
investment capital and portfolio margin. As stated in the governing documents related to Kinetic
Funds and KFYield executed by the investors (i.e., the Operating Agreements), KFYield
maintained Risk Based Margin at 25% (or 75% to equity ratio). See Exhibit 7 of the Freeze Motion
at pp. 7 and 12. The fund utilizes the portfolio margin up to 25%.
17.

Every time an investment is made in Kinetic Funds, Anadi Guar, Kinetic Funds'

Financial Engineer and Trade Manager throughout the relevant period to this day, is notified that
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capital has been received in the BMO Cash Account. Kinetic Funds does not need to immediately
transfer the cash from the BMO Cash Account to the Interactive Brokers Account every time a
cash investment is made; instead, Mr. Guar increases the portfolio holdings by the amount of the
cash investment. For example, if $1 million is invested in KFYield and received in the BMO Cash
Account, Mr. Guar is notified and increases the portfolio holdings utilizing portfolio margin by $1
million with the purchase of U.S. listed securities, even if the cash is not transferred. Cash
remaining in the funds BMO Cash Account earns interest for the fund.
18.

By utilizing portfolio margin and maintaining a hedged position in the market,

Lendacy can provide loans from funds in its BMO Cash Account. In effect it is a margin loan that
has a low probability to be "called" because the portfolio is always hedged. While Lendacy
provided capital to borrowers via their institutional banking account at BMO Harris, the capital
provided to Lendacy was created from the portfolio margin provided by Interactive Brokers. In
order to maintain cash at the fund's bank account at BMO and/or to provide loans to Lendacy,
portfolio margin was utilized by Interactive Broker.

As stated in the Disclaimer, the fund

maintains a Risk Base Haircut (RBH Margin) of 25%, this provides the fund to maintain cash
balances in the BMO bank account. See Exhibit 7 of the Freeze Motion at pp. 7 and 12.
19.

Accordingly, investor monies were not improperly diverted to fund Lendacy loans

as the SEC alleges. To the contrary, Lendacy loans were financed using fund monies,
which were made available for use strictly through the use of portfolio margin capabilities.
20.

Attached hereto as Exhibit 2 is a true and correct copy of a summary of net

investments made into KFYield Fund, equity and option purchases, and portfolio margin. This
summary is based on documentation received from Interactive Brokers.
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21 .

As reflected m Exhibit 2, interest paid on Lendacy loans was transferred to

KFYield.
The Loans Identified By The SEC Did Not Come From Investor Funds.
22.

The loans to me or entities under my control identified by the SEC on pages 12

through 14 of its Freeze Motion were not funded with investors' monies. Instead, these transfers
were made using Kinetic Funds' portfolio margin capabilities with Interactive Brokers combined
with the fund's existing cash balances, as described above. In addition, loans to me and an entity
under my control are in the process of being paid back.
23.

I personally invested $65,000 of my own money into KFYield in April 2015True

and correct copies of the executed Class C Member Addendum and Subscription Agreement are
attached hereto as Composite Exhibit 3. 1 In addition, I personally invested $1.5 million in
KFYield in May 2018, from the subsequent sale of the software company I co-founded, Silexx.
This substantial investment remains in KFYield as of the date of this Declaration, and I will not
attempt to redeem the investment during the pendency of these proceedings; My total investment
in the fund exceed $1.6m
24.

I applied for and received a Lendacy loan in the amount of $40,000 in April 2015.

This loan is evidenced by a written executed a Credit Facility Agreement and Disclosure pursuant
to which I received a $40,000 Lendacy loan based on my own personal investment in KFYield. A
true and correct copy of the Credit Facility Agreement and Disclosure is attached to the SEC's
Freeze Motion as Exhibit 46. I am in the process of paying off this loan.
25.

LF42 applied for and received a $2,550,000 in Lendacy credit line in April 2019.

This credit line is evidenced by two written Credit Facility Agreements and Disclosures dated

1

KFYield was previously known as GEMINI.
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April 15, 2019. True and correct copies of these agreements are attached as Exhibits 23 and 24 to
the Freeze Motion. LF42 is in the process of paying off its Lendacy loans plus interest in full.
26.

I applied for and received a Lendacy loan in the amount of $1,517,000 in March

2017. This loan was used to purchase an apartment in San Juan, Puerto Rico. This loan is
evidenced by a Credit Facility Agreement and Disclosure dated March 23, 2017. A true and correct
copy of this agreement is attached as Exhibit 21 to the Freeze Motion. In exchange for this loan,
I over collateralized and pledged the property purchased with clear and free title and my future

payout from the sale of Silexx which was expected to be a greater amount than my Lendacy loan.
After the first installment payment from the sale of Silexx in 2017, I invested $1 ,500,000 into the
fund and to secure the loan. Dividends from my investment are being used to pay the interest and
principal. I am in the process of paying off this loan.
27.

Scipio applied for and received a Lendacy loan in the amount of$2,755,000 in May

2018 . This loan was used to purchase a historic bank building in Old San Juan, Puerto Rico. This
loan is evidenced by a Credit Facility Agreement and Disclosure dated May 4, 2018. A true and
correct copy of this agreement is attached as Exhibit 22 to the Freeze Motion. In exchange for
these loans, Scipio forwarded to Lendacy clear and free title purchase agreement of the property
to collateralize the loan and believed that it was accomplished. Scipio is also in the process of
repaying its Lendacy loan used to purchase the historic bank building and finance the construction
of the project. Scipio is in the process of paying off this loan.
28.

I have no Lendacy loan applications pending, I have not and will not apply or take

any loan from Lendacy during the pendency of these proceedings, and I have not and will not
attempt to access any Lendacy bank account or assets during the pendency of these proceedings.
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Redemption Requests

29.

Prior to 2019, Kinetic Funds timely honored all redemption requests made by its

investors in accordance with the terms of the applicable Kinetic Funds subscription documentation.
30.

In May 2019, shortly after the SEC issued an investigative subpoena-but prior to

Defendants' production of any documents-I was contacted by a Kinetic Funds' investor who
advised me that an SEC employee contacted the investor to inquire into alleged problems with
Kinetic and the investor's account. That investor subsequently did make a redemption request,
and Kinetic Funds redeemed 100% of that investor's money.
31.

After the article was released later in the year, it triggered several redemption

requests. The SEC contacted my counsel to learn of potential redemptions and we provided the
redemption request list. We were prepared to honor those redemption requests at year-end and
internally approved those received. Shortly thereafter, the SEC requested that Kinetic Funds no
longer honor redemption requests until its investigation concluded. KFYield has followed the
SEC' s instructions to not honor certain redemption requests made by some Kinetic Funds investors
from the date the SEC's request was made to present and informed the investors of the SEC's
request.
An Asset Freeze And The Appointment Of A Receiver Will Harm Investors.

32.

The investments in Kinetic Fund and KFYield are presently managed by Anadi

Guar, Kinetic Funds' Financial Engineer and Trade Engineer, who has substantial relevant trading
experience with the fund and has been in that position since the Summer of 201 7. Dividends paid
to KFYield investors from January 2017 to December 2019 is shown in Exhibit 2 to this
Declaration.
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33.

A blanket freeze on my assets as well as the assets of Kinetic Group, Kinetic Funds,

KFYield , and Lendacy will cause severe harm to investors, including me.
34.

First, an asset freeze will create a default risk to investors who obtained Lendacy

loans. There are several investors carrying Lendacy loans that rely on monthly dividends they
receive from their investments in KFYield to pay the interest and principal on their Lendacy loans.
An asset freeze or the appointment of a receiver would trigger a default under their Lendacy loans
because they would be unable to use dividends from their KFYield investments to make their
monthly loan payments, which they rely on.
35.

Second, an asset freeze or receivership would impose an income and tax risk to

investors. Many KFYield investors rely on their monthly dividend payments from their
investments for, among other things, personal income and/or income for their businesses or
charitable organizations. An asset freeze or receivership would end this revenue stream and could
trigger negative tax events.
36.

Third, an asset freeze would create risk to collateral held in the San Juan bank

building purchased by Scipio with its Lendacy loan. The San Juan bank building is a historical
project that is very important for the 500 th anniversary of Old San Juan, which is occurring in 2020.
A mural, art classes, and historical work have started on the building. Scipio currently has terms
for a construction loan and refinancing and is in the process of filing for the tax credits. However,
an asset freeze or a receivership would cease any financing for this historical project and would
essentially kill the project and the equity value of the property.

The failure of this important

historical project would also be a disappointment to the citizens of Puerto Rico after all of the
recent natural disasters. A summary of the important ongoing events surrounding this historical
project is located on the project's website: https://www.elbancoespanol.org/.
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3 7.

Since I and the Kinetic entities received the SEC's subpoenas, I have not solicited

any monies for the fund and Lendacy has not issued any loans. In one case, a current investor sent
unsolicited monies to invest ($400k), which we immediately returned. I have not taken any profit
distributions from Kinetic in years and have reinvested monies into the company, including my
personal monies made from my software company Silexx. I have worked for Kinetic without
taking a salary and believe that my efforts to preserve equity and shareholder value is important
for both the investors and partners. I remain diligent in my efforts. Regardless of the impact of
an asset freeze would have to me personally, it would cause potential losses and tax consequences
to the investors.

Parallel Investigation And Scope Of Asset Freeze Request
38.

The SEC filed its Motions with knowledge of the pending parallel investigation. A

freeze of my personal assets will significantly hinder my ability to obtain counsel of my choice to
defend myself in the parallel investigation.
39.

In addition, the overbroad scope of the Freeze Motion will immediately cripple my

ability to defend against the SEC's misguided Complaint. The scope of the SEC's requested
blanket asset freeze will (a) make it impossible for me to access any financial resources to defend
myself or afford the costs associated with my defense, and (b) eliminate my access to any sources
of financial assistance, including the ability to pay for my daily living expenses and needs.
40.

LF42 is my personal LLC that I use to pay for living expenses. As described above,

LF42 is in the process of paying its Lendacy loans in full.
I declare under penalty of perjury that the foregoing is true
Dated: :~ - '1 .... Z--o 'UJ

11

3/4/2020 Case

Feds Investigate
Businessman 25-2
ManagingFiled
Puerto 03/04/20
Rico Government
Agency
8:20-cv-00394-WFJ-SPF
Document
Page
1Investments
of 15 PageID 1075

EXHIBIT 1
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Feds Investigate Businessman Managing Puerto Rico
Government Agency Investments

By: Centro de Periodismo Investigativo

SEP 25, 2019

12:25 PM

Originally published at Centro de Periodismo Investigativo

By Joel Cintrón Arbasetti

Versión en español aquí.

SAN JUAN — Puerto Rico “is the place to invest in right now, because ine
the biggest opportunities,” said Michael Scott Williams-King, founder of

ciency breeds
nancial

rms

Kinetic Funds and Kinetic International.

https://www.latinorebels.com/2019/09/25/fedsinvestigatebusinessman/
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A native of Michigan, he arrived on the Island
government o

ered investors. He bene

ve years ago attracted by the incentives the

ts from Law 20 on the export of services and Law

22 for the transfer of foreign investors to Puerto Rico. Since 2016, he has managed $18
million in public funds from the State Insurance Fund Corporation (CFSE, in Spanish) and the
Automobile Accident Compensation Administration (ACAA, for its initials in Spanish)
through Kinetic Funds.

Williams organized an investor summit from February 27 to March 1, 2019 at the Vanderbilt
Hotel in Condado to present Kinetic International’s services. “Why [invest] now? Now is the
time as the government is starting to recover from Hurricane Maria, the Opportunity Zones
for investing in real estate, we begin to see investments and positive changes,” says the
event page.

The Commissioner of the O

ce for Financial Institutions (OCIF, in Spanish), George Joyner,

was a keynote speaker at the convention. As well as Noel Zamot, who at that time was the
Revitalization Coordinator for the Financial Oversight and Management Board for Puerto
Rico, and member of the Board of Directors of Kinetic International.

In May, Kinetic International’s lawyers informed Joyner that the Securities and Exchange
Commission (SEC) was investigating Williams. The SEC is one of the federal agencies that
regulates the United States’

nancial market. Some common violations that it looks into

include misrepresentation or omission of

nancial information, manipulation of stock

market prices and stealing customers’ funds. The SEC can start civil cases or refer them to
the courts if it

nds criminal action.

The Center Investigative for Journalism (CPI, in Spanish) learned that the Federal Bureau of
Investigation (FBI) has also interviewed several people regarding Williams’

nancial

activities.
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In November 2016, Williams signed a $15 million investment contract with the CFSE and
another $2 million with the ACAA through Kinetic Funds I, LLC. Both contracts are valid until
2021. The Commonwealth Employees Association (AEELA, in Spanish) in turn invested
$500,000 on November 29, 2016. Kinetic Funds has about 30 clients including individuals
and pension plans in Puerto Rico and the United States.

Documents obtained by the CPI and accounts from three sources indicate that Williams
transferred, without authorization, money from Kinetic Funds’ investment capital to the
account held by KCL Services, another of his companies, from which he withdrew money in
the form of loans to

nance Kinetic International’s personal and operational expenses.

Bank account documents re

ect that on March 21, 2017 there was a withdrawal of $1.5

million from the Kinetic Funds account and a deposit for the exact same amount in the KCL
Services account. On Mar. 23, Williams paid $1,422,325 for a penthouse in Old San Juan.
On May 4, 2018 there was a withdrawal of $2,676,564 from Kinetic Funds and a deposit for
the same amount at KCL Services. On the same day, Williams paid $2.9 million to the Puerto
Rico Conservation Trust for the building of the former Banco Español on Tetuán Street in Old
San Juan through the SCIPIO, LLC

rm, according to what the CPI con

rmed in the

government Property Registry. Williams is the president and sole member of that company,
documents from the State Department show.

Michael Williams

https://www.latinorebels.com/2019/09/25/fedsinvestigatebusinessman/
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“In 2018, Mr. Williams-King and his team acquired the historical building Banco Español in
Old San Juan. This ambitious project includes renovating the historic building and
commissioning the largest fresco to currently be painted in the world. The project is being
lmed for a future documentary,” said the Kinetic Financial Summit page.

Other expenses that Williams allegedly paid for with his clients’ money include designers,
legal services, vacations and the costs of the Kinetic Financial Summit.

Williams told the CPI that he cannot comment on these imputations or on the SEC’s
investigation.

Failing to Comply With Law 20

On March 3, 2016, Williams incorporated El Morro Financial Limited Liability company in
Puerto Rico, through which he bene

ts from Law 20. El Morro Financial has as clients KCL

Services and SCIPIO, both incorporated in Puerto Rico, and Kinetic Investment Group,
incorporated in Delaware and with an address in Sarasota, Florida. Williams owns all three
companies.

To receive tax exemptions from Law 20 for exports, by providing services to a client, “that
client must be based o

the island,” Manuel Laboy, secretary of the Department of

Economic Development and Commerce, said in an interview with the CPI.

Can a company that receives the bene

ts of Law 20 provide services to a company that is

owned by the same person? the CPI asked.

“No, there is an issue there. The transaction has to comply with what they say, that there is
no link between A and B. Why? Because what you want is to really generate new money.
When this was elaborated in 2012, the idea was to prevent a company from coming to
Puerto Rico, which was established or was here, was local, then it sells services to company
B, which is in Florida. But that company B in Florida really has some link of economic activity
in Puerto Rico. So, if you don’t establish that, we may risk what is called a short circuit. That
is, I sell services to B that’s in Florida, but that one in Florida really has economic ties in
Puerto Rico. Therefore, new money never really came, it came from Puerto Rico. There is a
circle, you want to avoid that. You want to make sure, so that it is truly exporting, that the
money is new, that’s what exporting really is,” Laboy said.

In the State Department Corporations Registry documents, Williams identi

es himself as

president, and appears on his LinkedIn account as a partner of El Morro Financial. The
company does not have a website and the physical address is the same as Kinetic
International, KCL Services and Kinetic Financial Advisors. The CPI called a number several
times that is supposed to be for El Morro Financial, according to a document, but no one
answered.

If there is an agency like the SEC or the FBI investigating a bene

ciary of Law 20 or 22, what

action does the Department of Economic Development and Commerce take?, the CPI
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asked Laboy.

“It will depend on the type of investigation and what kind of request they make to us,” he
replied.

The Secretary said he doesn’t know Michael Williams or know about Kinetic Funds. He
revealed never the less that he made a referral to the FBI about other incentive bene
o

ciaries

ered by the DDEC because “we detected strange things.” He added that they have

received several requests for information from the FBI and other federal agencies related to
investigations of companies and individuals receiving tax incentives in Puerto Rico, but he
did not say how many or whom.

Last May the FBI arrested executive Gopalkrishna Pai, a bene

ciary of Law 20, for bank

fraud.
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Financial Institutions Commissioner Stays Idle

Joyner has known since May that the SEC is investigating Williams, but his o

ce has not

opened an investigation into the investor’s business on the Island. The OCIF granted him an
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International Financial Entity license for Kinetic International on Jan. 16, 2019. Another
Williams company called Kinetic Financial Advisors is registered with the OCIF as a

nancial

advisor.

One of the reasons Joyner gave for not investigating the investor is that it was Williams’ own
lawyers who noti

ed him about the SEC investigation. Another explanation was that the

SEC investigation is about Williams’ operations in Florida.

Under the CFSE and ACAA contracts, payments from these corporations are sent by checks
to the Kinetic Funds address in Florida. Joyner said he didn’t know that these two public
corporations invested in Kinetic Funds.

The complaint against Williams was

led with the SEC in June 2018. Last May,

employees resigned for alleged irregularities in the investor’s

ve of his

nancial operations. Zamot

told the CPI that among the employees who resigned are Michael Sayre, chief technology
executive, and James Bishop, chief operating o

cer of Kinetic International. The CPI

learned that Williams employees informed Zamot about the complaint to the SEC involving
Kinetic Funds, but when asked about that company, Zamot said, “I don’t know any entity
with that name.”

“At the Board of Directors meeting on May 7, Mr. Williams resigned, of his own will, to his
position as CEO [of Kinetic International] to allow working on the matter of Sayre’s and
Bishop’s departure in an open and transparent way. He also resigned from his board
positions saying he wanted to focus on personal and other business matters… he resigned
from his position to allow the board of directors to address complaints against him, without
in

uencing the process. The OCIF and all relevant entities have been noti

ed,” Zamot said.

However, Zamot did not report Williams to the SEC and is still on Kinetic International’s
Board of Directors with Jeanelle Alemar-Escabí, who serves as director of the Board.
Williams remains the majority owner of Kinetic International while heading Kinetic Funds.

Alemar o

ered legal services to Williams from 2017 until the end of 2018, when Williams

invited her to join Kinetic International’s board of directors. Since the beginning of May, she
has been the company’s director of

nance, which went from being an international

nancial entity to a “regular start-up corporation,” according to Alemar. State Department
documents show Alemar is the administrator of Kinetic Financial Services and the
authorized person for Kinetic Tech and ISX, all companies belonging to Williams.

“Neither the entity nor myself have received any noti

cation from federal or state agencies

regarding an investigation on Michael Williams,” Alemar said.

Williams also appears in at least seven companies registered with the State Department,
where he occupies di

erent positions: he is president, manager and the authorized person.

How did you meet Michael Williams?, the CPI asked Zamot.
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“In one of several meetings where private entities had questions about Title V,” he replied,
referring to the section of the PROMESA law that establishes the process for declaring
“critical infrastructure projects.”

“When the [Kinetic International] company came to present the technology to the
investment world, they asked me to be part of the board of directors. I had been previously
asked to be a director, but at that time I was working at the [Oversight] Board and I couldn’t
do that until we got a decision from our ethics advisor… the combination of using
technology to ensure transparency in investments in the public sector was something that
was very close to my vision and values. That’s why I accepted that position, conditioned on
the ethics advisor’s decision,” said Zamot.

The CPI asked Zamot for the result of the ethical consultation and he said that the document
was available on the Oversight Board’s website, but it was not found. The CPI again asked
Zamot for the document, but there was no response. The Oversight Board’s public relations
o

cer, José Luis Cedeño, did not respond to a request for the document made to the

Oversight Board’s ethics advisor, Andrea Bonime-Blanc.

Zamot was appointed as the Oversight Board’s Revitalization Coordinator in July 2017 and
resigned on March 15, 2019. Days before his resignation was e

ective, Zamot denounced

that the former Governor Ricardo Rosselló’s administration hindered the hurricane recovery
process to bene

t close friends. On March 20, the Oversight Board revealed it submitted

information regarding Zamot requested by the Department of Justice.

Why didn’t the OCIF open an investigation into Michael Williams?, the CPI asked the
Commissioner of Financial Institutions.

“In the normal course of things, if they had not brought us the information about the [SEC’s]
investigations, we would [have investigated]. If we learn about something from public
sources, we call the person concerned and we ask for an explanation. The O
a

ce takes

rmative steps when it becomes aware of things that are out in public,” Joyner said.

So, when you learned that the SEC is investigating Michael Williams, why wasn’t an
investigation opened into the two companies he has registered with the OCIF, Kinetic
International and Kinetic Funds?, the CPI asked.

“Again, the one that brought us the information of the SEC investigation is Kinetic
International itself, through its legal representatives,” Joyner replied.

And that prevents you from investigating?

“No, but because they, Kinetic International, were the ones who brought us the
information, our response was ok, I know you have a license to operate, come prepared to
talk to me about the status of that… what are your future plans. So when they come and
show us that they have a problem with the company’s main owner or main stakeholder, a
controlling person, which is what Michael Williams is, caused by this other investigation
that the SEC is doing in Florida but that does not directly impact the Puerto Rico operation,
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then [I ask them,] ‘what’s your plan?’ Because right now we are dealing with a voluntary
disclosure. It was not that a complaint was

led, but that they are presenting it, that triggers

the voluntary liquidation of the license as an international

And a

nancial entity.”

er that liquidation do you believe that the OCIF has no responsibility to scrutinize

Michael Williams even though he is being investigated by the SEC?

“Yes, unless the Florida SEC investigation somehow impacts his businesses in Puerto Rico.
But he no longer has a business in Puerto Rico regulated by the OCIF…

Kinetic Funds is registered as a

nancial advisor at OCIF.

“But we are not the main regulator,” Joyner said.

Williams’ Helpers

On July 11, 2018, Williams signed an agreement with The Gar

er Group of Legal Advisors

(G2LA) for $5,000 per month. The document indicates that Gar

er o

ers “lobbying

services” and “government relations, in particular with the CFSE and ACAA.” Jerome
Gar

er is not registered as a lobbyist either in the Senate or in the House of

Representatives, the CPI found.

“Those contracts were already there before [he started working for Williams]. What he
wanted was for us to help him keep the contract. He [Williams] doesn’t know anyone (in
Puerto Rico), he needed to understand the government structure. A

er that he started

asking for other things that I was not going to do at all and I decided not to continue with
the relationship… [The contract with ACAA and the Fund] had come through a friendship
he had with an investment consultant that was there before and that gave him that. The
consultant was no longer there and he did not understand the government agencies. And I
told him that I could help him understand that, how agencies work,” Gar

er told the CPI.

Why did you decide not to work with him?

“I’m going to refrain from revealing that. But there came a point where I decided that it was
not in my best interest to continue that relationship… Because at some point he was selling
his business or something and things got complicated and I didn’t like what I saw and
decided to end the relationship,” said Gar

er.

On May 10, 2017 Michael Williams donated $2,500 to former Governor Ricardo Rosselló’s
campaign.

Eliseo Acosta, president of Innova Technologies Group, allegedly received $60,600 in
commissions for Williams’ contracts with the CFSE, ACAA and AEELA in 2016. Between
January and September 2017 Williams paid Acosta another $32,500 for seeking clients for
Kinetic Funds, two sources told the CPI.
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What is your relationship with Michael Williams?, the CPI asked Acosta.

“You came here to start a business? Well, look, I know so-and-so, go there and if something
goes well, great, buy me a cup co

ee. I don’t live o

of that, period,” Acosta replied in a

rst call. First, he said he did not receive payments, but that his company did.

“I organized several meetings that did not prosper because there were other interests and
other people. For example, I remember [AEELA’s], and so on with the occasional mayor. But
you can look it up, nothing prospered, that is, none had a result.”

Do you mean meetings between those people and Michael Williams?

“Yes, at one point.”

What you did was arrange meetings for Williams and government agencies so he could get
contracts?

“With government agencies in particular, just like anyone who calls. I work in the private
sector. But I am not a lobbyist or anything like that. I am a business person… With Williams, I
have a friendship… For example, I know millions of people and he was referred by a friend
of mine from Florida who introduced us, and the truth is, I liked him.”

Did you do work for Williams?, the CPI asked.

“But we’re talking about 2016. It’s 2019.”

In 2016, he signed the contracts with the [State Insurance] Fund and ACAA.

“If you stop me in the middle of the lobby and walk me through there, you will see that
nobody knows who I am… I have not gone through there with that man at all. I can tell you
that I have gone into other places yes, and nothing happened because they chose not to do
things.”

What did they want to do, get contracts?

“Well if you’re investigating, I’m telling you because I have nothing to hide, that at one point
when [Williams] arrived, the

rst thing he asked was ‘are these things regulated?’ Well, I can

introduce you to someone. And that’s how it happened, you know, whatever. And I said
mayor because I am trying to remember one, as well as private companies. But there was
nothing.”

In those arrangements you say you did for Williams, did you receive or request any kind of
commission? How did you get paid for that work?

“As I said and I repeat, I had failed e

orts. If he used someone to do that and got it done, I

can tell you it wasn’t me.”
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The question is not whether you failed, but if you got a commission or payment for that
work, the CPI insisted.

“Well, you always say ‘if something materializes, well, buy me a cup of co

ee,’ or whatever.

But I am trying to answer your questions but I really didn’t do what you’re saying… If you
want to call it work, yes, but no,” said Acosta.

In the video of the October 2016 State Insurance Fund Corporation’s (CFSE, for its initials in
Spanish) Governing Board meeting, Fund Administrator Liza Estrada-Figueroa said the
contract with Kinetic Funds raised questions among the administration and the lawyers
consulting on the agency’s

nancial a

airs. The CFSE

nancial advisors, Consultiva Wealth

Management, recommended that the contract be signed.

“When they sent us the contract, some questions came up because it was di

erent from

what we were used to seeing for this type of funds. We referred it to the attorneys who work
with these matters to give us their opinion. They raised a few questions, we asked
Consultiva, and Consultiva sent what is now Attachment Two, which is a written opinion
clearing up the doubts we had and that the lawyer had about this type of fund, saying it
complies with the investment policy and that they recommended that we sign it,” said
Estrada-Figueroa at the meeting.

The State Insurance Fund provided documents to the CPI that show that Kinetic Funds
makes monthly investment status reports through Gavion, the

rm that currently manages

the Corporation’s investment portfolio.

How could the investigation against Williams a

ect the investments of the Fund and

ACAA?, the CPI asked Myrna Rivera, founder and senior adviser of Consultiva.

“We would have to see what the nature of the investigation is and what the outcome is to
determine what impact it could have on that and any other portfolio,” Rivera replied.

Can investments be a

ected as long as there is no

nal determination on the investigation?

“The Kinetic fund appears in Bloomberg’s systems and other systems. As a

duciary, this is

information that you are giving me that is of concern. But we have to wait for what the SEC
says. We have to see what started the investigation and what the nature of the investigation
is, which may or may not have to do with [the Insurance Fund] portfolio. The SEC can
evaluate individuals as it can evaluate investment processes, it is a highly regulated
business. In this case, Gavion has to make sure that it is properly monitoring that
investment.”

Rivera explained that part of the evaluation process that investment

rms do is to study the

structure of the company, its management, the background, the technical experience, how
the company is constituted, what its strategy is, how it is executed and what the bene

t is.

“We did that analysis, we met with Michael Williams, we went through that whole process.
Consultiva has an investment committee that, as an internal protocol, interviews and
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evaluates documents and creates an evaluation memorandum,” Rivera said.

Claudia Motta-Vélez, of the Reichard & Escalera law

rm, is the resident agent for Scipio and

El Morro Financial, owned by Michael Williams and incorporated on March 3, 2016. In June
2016, Reichard & Escalera signed a contract for $150,000 with the State Insurance Fund
Corporation valid until June 30, 2017. One of the services that the law

rm had to provide

under the contract was “legal consultations and opinions in matters regarding
investments.” The contract between Kinetic Funds and the Insurance Fund to manage $15
million in investment was signed in November 2016, while the Reichard & Escalera law
advised the public corporation on

rm

nancial matters.

Luis R. Ramos-Cartagena, deputy administrator of the Insurance Fund from August 5, 2016
to January 3, 2017, signed the contract. The CPI contacted Ramos-Cartagena to ask about
commissioning Kinetic, but he said he did not remember that contract and that investment
management issues were consulted with Reichard & Escalera.

Vance Thomas, director of the Governing Board at that time, and Liza M. Estrada, former
Fund administrator, also told the CPI that they did not remember signing the contract with
Kinetic Funds, although the videos show that they participated in several meetings where
the contract with that company was discussed.

Junta de Gobierno CFSE 29 agosto 2016 …

Service charges with Kinetic Funds are capped at $750,000, according to the CFSE and
ACAA contracts. Williams signs the documents as Managing Member of LF42, LLC, and
Managing Member of Kinetic Partners, LLC. None of these companies are incorporated in
Puerto Rico, but rather in Delaware.

Payments for these contracts are sent by check to Kinetic Funds’ address in Sarasota Florida,
and by electronic transfer to an account at BMO Harris bank in Chicago. Kinetic Funds
focuses on income generation through investments in corporate and government bonds,
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according to the contracts. By June 2019, it had a total of assets valued at $43,869,000. Its
main investments are in Goldman Sachs Group, Simon Property Group, 3M Co, P

zer and

Johnson & Johnson, according to Bloomberg.

The contracts with Puerto Rico public corporations, which were signed in the midst of the
economic and

scal crisis and during the government’s bankruptcy proceeding, have a

clause that states: “The person who signs understands the risks associated with this o
including the speculative nature of the investment and the

er,

nancial dangers, including the

risk of losing all of the investment.”

Williams, a Navy veteran who served in the Persian Gulf War, began his career about 25
years ago as a stockbroker, according to his biography. He has made presentations for the
Securities and Exchange Commission that is now investigating him, he is co-author of the
book Fundamentals of the Options Market of the McGraw Hill publishing house. This year
he

nished writing his

rst novel, entitled Journey to Masyaf.

***

Luis J. Valentín Ortiz contributed to this story.
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Example Data:

Cash Margin Chg. vs. Lendacy Loans
2019
Kinetic Fund
Portfolio Avg
Dividend Avg
Portfolio Purchase Avg
Cash Margin (avg)
Lendacy
Monthly Payment
Div. use for payment

‐

Monthly
39,641,429
213,786
34,381,041
(15,634,700)

(2,000,000)
(4,000,000)
(6,000,000)

62,304
15,060

(8,000,000)
(10,000,000)

Graph: Cash Margin Chg. vs. Lendacy Loans
This graph demonstrates that the Cash Margin increases in
the portfolio based on the capital at BMO Harris and/or
issued to Lendacy. As more loans are issued, more cash
margin is required at the portfolio margin level.

(12,000,000)
(14,000,000)

Margin Cash Chg

Graph: Dividend Chg. vs Investment Chg.
As more investments are made, the fund continues to
increase the portfolio allocation to generate more monthly
dividends.

16,000,000

Lendacy Loans

Dividend chg. vs. investment chg.

14,000,000

350,000

300,000

12,000,000

250,000

10,000,000
200,000
8,000,000
150,000
6,000,000
100,000

4,000,000

50,000

2,000,000
‐

‐

Net Invest Chng

EXHIBIT 2

Dividends
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Trans Report

Jan‐17
Feb‐17
Mar‐17
Apr‐17
May‐17
Jun‐17
Jul‐17
Aug‐17
Sep‐17
Oct‐17
Nov‐17
Dec‐17
Jan‐18
Feb‐18
Mar‐18
Apr‐18
May‐18
Jun‐18
Jul‐18
Aug‐18
Sep‐18
Oct‐18
Nov‐18
Dec‐18
Jan‐19
Feb‐19
Mar‐19
Apr‐19
May‐19
Jun‐19
Jul‐19
Aug‐19
Sep‐19
Oct‐19
Nov‐19
Dec‐19

Calculation

IB Data

IB Data

KFYield Investments
Inv/Red
Net Change
Equity Purchase (buy) Equity Positions (EOM)
‐
‐
21,517,651
27,404,082
1,350,000
1,350,000
16,309,800
27,693,967
17,000
1,367,000
24,313,477
32,066,209
(93,000)
1,274,000
25,983,586
24,133,051
588,261
1,862,261
25,983,586
28,600,513
12,400
1,874,661
22,908,554
29,795,416
316,795
2,191,456
25,748,600
32,517,726
2,191,456
17,552,915
31,350,409
(2,100)
2,189,356
26,423,301
54,556,637
161,277
2,350,633
29,929,265
73,263,426
2,350,633
19,726,927
85,726,641
(3,000)
2,347,633
11,993,136
94,976,096
2,347,633
54,911,901
39,541,555
160,000
2,507,633
38,060,537
48,695,331
47,900
2,555,533
39,972,779
20,182,311
300,000
2,855,533
41,772,476
29,500,711
1,140,000
3,995,533
31,430,909
37,498,080
2,656,904
6,652,437
32,107,587
35,401,700
2,000,000
8,652,437
20,865,034
25,524,915
8,652,437
41,935,393
44,219,099
(581,731)
8,070,706
59,469,010
45,320,132
(2,100)
8,068,606
30,052,309
27,612,638
510,000
8,578,606
19,995,659
22,816,831
2,000,900
10,579,506
41,173,773
35,464,924
160,000
10,739,506
30,519,382
33,624,225
10,739,506
24,178,067
37,105,477
10,472,406
29,661,475
20,891,599
(267,100)
3,310,000
13,782,406
39,577,257
18,139,482
13,782,406
39,577,257
19,718,300
(2,729,693)
11,052,713
34,197,071
15,571,949
11,052,713
30,418,820
13,452,405
11,052,713
44,860,404
27,957,129
(1,364,210)
9,688,503
52,788,182
32,513,139
1,000
9,689,503
42,438,045
41,428,790
9,689,503
11,275,324
31,540,697
9,689,503
33,081,207
22,322,734
Total
31,464,185
35,225,787
2019
34,381,041
26,188,827

IB Data

Calculation

KFYIELD Portfolio
Options (EOM)
Portfolio (EOM)
915,306
28,319,388
2,365,832
30,059,799
4,191,871
36,258,080
3,127,290
27,260,341
4,142,786
32,743,299
3,468,743
33,264,159
2,859,673
35,377,399
3,162,906
34,513,315
(525,045)
54,031,592
(2,739,025)
70,524,401
(3,759,785)
81,966,856
(4,169,383)
90,806,713
1,194,092
40,735,647
652,646
49,347,977
4,047,524
24,229,835
4,119,250
33,619,961
4,678,521
42,176,601
5,851,573
41,253,273
4,342,255
29,867,170
6,676,368
50,895,467
5,790,077
51,110,209
4,149,242
31,761,880
2,776,270
25,593,101
5,734,889
41,199,813
5,846,832
39,471,057
5,385,018
42,490,495
2,684,924
23,576,523
2,022,364
20,161,846
1,385,736
21,104,036
1,693,852
17,265,801
1,486,844
14,939,249
2,960,089
30,917,218
1,207,371
33,720,510
1,132,384
42,561,174
169,740
31,710,437
808,503
23,131,237
2,495,487
37,721,274
2,231,971
28,420,799

Calculation
Portfolio (Avg)
28,319,388
29,189,594
31,545,756
30,474,402
30,928,181
31,317,511
31,897,495
32,224,473
34,647,486
38,235,177
42,210,784
46,260,445
45,835,461
46,086,355
44,629,253
43,941,173
43,837,374
43,693,813
42,966,095
43,362,564
43,731,499
43,187,426
42,422,455
42,371,512
42,255,493
42,264,532
41,572,383
40,807,721
40,128,284
39,366,201
38,578,235
38,338,828
38,198,879
38,327,182
38,138,132
37,721,274
39,139,245
39,641,429

Calculation

IB Data

Chg Cash (Margin)
‐
‐
(1,362,056)
(1,451,192)
(1,732,516)
(1,975,911)
(2,263,665)
(2,497,327)
(2,990,564)
(3,802,078)
(4,886,754)
(6,186,619)
(7,266,450)
(8,205,662)
(8,893,077)
(9,430,181)
(9,897,596)
(10,281,104)
(10,561,484)
(10,812,997)
(11,049,495)
(11,231,677)
(11,358,869)
(11,467,809)
(11,553,909)
(11,628,125)
(11,667,007)
(11,671,865)
(11,649,866)
(11,601,122)
(11,525,601)
(11,444,737)
(11,362,601)
(11,285,389)
(11,206,305)
(11,117,504)
(7,981,087)
(11,476,169)

Key:
Inv/Red = Investment and Redemptions (from the transaction statement referencing BMO Kinetic Funds account)
Net Change = the net increase/decrease based on the Inv/Red
Equity Purchase (buy) = net equity purchase per month (buys only) ‐ as equity positions are sold/exercised, new equities are purchase to capture dividends (IB Broker Trade Report)
Equity Postions (EOM) = net end‐of‐month equity positions ‐ note: some positions carried for up to 90 days ‐ potential double dividend collection (IB Broker Report open positions)
Options (EOM) = net option values that are used to hedge equity, spreads, etc.
Portfolio (EOM) = net equity and option portfolio value (data added from IB Broker open position)
Portfolio (Avg) = average portfolio value. Note Allocation model is targeting an average allocation (average from Portfolio EOM)
Chg Cash (Margin) = net change in the average cash margin. This will increase if more capital is at BMO and/or issued to Lendacy (calculated from IB net cash data)
Dividends = net dividends collected (IB broker dividend report)
Lendacy Credit Line = net credit issued (from transaction statement reference BMO Lendacy account)
Payments = net payments received (from transaction statement reference BMO Lendacy account)
Net Chg = the net change of credit + payment
Div Pay = how much in dividends are used for payments

Dividends
42,349
98,563
193,296
152,584
159,044
202,924
189,532
197,352
169,876
155,566
185,319
176,740
165,769
162,956
313,531
199,847
196,467
242,370
164,002
187,330
248,154
309,665
180,228
177,748
195,616
192,583
215,330
214,713
210,673
220,100
204,951
203,141
237,185
260,642
216,040
194,455
195,462
213,786

Trans Report
Credit Line
(13,600)
(231,000)
(1,516,292)
(25,000)
(226,187)
(100,000)
(19,924)
‐
(4,200)
(105,000)
(22,000)
(22,000)
(22,000)
‐
(2,000)
(122,000)
(2,825,000)
(165,950)
(2,000)
‐
(2,000)
(2,000)
(160,000)
(22,000)
(560,000)
(485,500)
(122,000)
(2,000)
(115,000)
‐
‐
‐
(2,000)
(2,000)
(2,000)
(2,000)
(191,740)
(107,708)

Trans Report

Calculation

Lendacy Loans (issued)
Payments
Net Cng
363,853
‐
6,600
(224,400)
10,404
(1,730,288)
20,854
(1,734,434)
10,964
(1,949,657)
114,803
(1,934,854)
19,731
(1,935,047)
21,403
(1,913,644)
17,552
(1,900,292)
13,719
(1,991,572)
15,464
(1,998,108)
22,214
(1,997,895)
16,678
(2,003,217)
17,090
(1,986,127)
17,301
(1,970,825)
22,289
(2,070,536)
303,386
(4,592,150)
94,872
(4,663,228)
44,545
(4,620,683)
33,089
(4,587,594)
27,343
(4,562,251)
24,377
(4,539,874)
22,037
(4,677,838)
115,685
(4,584,153)
141,495
(5,002,658)
233,327
(5,254,832)
31,660
(5,345,172)
29,801
(5,317,370)
21,755
(5,410,615)
80,040
(5,330,576)
22,458
(5,308,118)
96,098
(5,212,020)
18,801
(5,195,218)
28,445
(5,168,773)
23,191
(5,147,582)
20,572
(5,129,010)
58,997
(3,527,517)
62,304
(5,235,162)

Trans Report
Div Pay
3,166
822
2,315
7,728
4,687
5,671
4,458
6,187
8,451
5,445
4,969
7,969
5,576
5,212
7,762
12,885
7,519
9,410
9,101
5,851
15,157
10,908
13,654
8,077
7,729
8,119
19,906
21,663
17,714
18,320
17,008
16,852
11,716
13,626
15,382
12,684
9,825
15,060

From IB
Calculation
Calculation
Calculation
Cash Balance
Avg Cash Balance
Net Change
Avg Cash Change
(15,812,678)
(23,644,245)
(19,728,462)
‐
‐
(27,900,797)
(22,452,573)
(2,724,112)
(1,362,056)
(18,073,987)
(21,357,927)
(1,629,465)
(1,451,192)
(26,093,038)
(22,304,949)
(2,576,487)
(1,732,516)
(24,542,973)
(22,677,953)
(2,949,491)
(1,975,911)
(27,948,574)
(23,430,899)
(3,702,437)
(2,263,665)
(25,005,748)
(23,627,755)
(3,899,293)
(2,497,327)
(46,523,164)
(26,171,689)
(6,443,228)
(2,990,564)
(64,681,324)
(30,022,653)
(10,294,191)
(3,802,078)
(77,923,684)
(34,377,292)
(14,648,830)
(4,886,754)
(88,814,587)
(38,913,733)
(19,185,272)
(6,186,619)
(38,384,889)
(38,873,053)
(19,144,591)
(7,266,450)
(43,515,696)
(39,204,670)
(19,476,209)
(8,205,662)
(14,503,511)
(37,557,926)
(17,829,465)
(8,893,077)
(23,480,774)
(36,678,104)
(16,949,643)
(9,430,181)
(35,984,086)
(36,637,280)
(16,908,818)
(9,897,596)
(36,145,697)
(16,417,236)
(10,281,104)
(27,788,800)
(15,449,051)
(35,056,400)
(15,327,939)
(10,561,484)
(35,302,194)
(35,068,690)
(15,340,228)
(10,812,997)
(39,326,299)
(35,271,433)
(15,542,972)
(11,049,495)
(20,583,067)
(34,603,780)
(14,875,319)
(11,231,677)
(15,158,985)
(33,758,354)
(14,029,893)
(11,358,869)
(29,788,801)
(33,592,956)
(13,864,495)
(11,467,809)
(25,335,616)
(33,262,663)
(13,534,201)
(11,553,909)
(30,015,754)
(33,137,782)
(13,409,320)
(11,628,125)
(12,340,212)
(32,367,501)
(12,639,040)
(11,667,007)
(8,823,799)
(31,526,655)
(11,798,193)
(11,671,865)
(9,999,550)
(30,784,341)
(11,055,879)
(11,649,866)
(6,196,317)
(29,964,740)
(10,236,278)
(11,601,122)
(2,041,035)
(29,063,975)
(9,335,514)
(11,525,601)
(18,929,189)
(28,747,263)
(9,018,802)
(11,444,737)
(22,067,865)
(28,544,857)
(8,816,396)
(11,362,601)
(28,484,277)
(28,543,075)
(8,814,614)
(11,285,389)
(20,909,584)
(28,324,976)
(8,596,514)
(11,206,305)
(10,388,117)
(27,826,730)
(8,098,268)
(11,117,504)
(27,826,730)
(30,845,965)
(11,117,504)
(8,209,118)
(15,634,700)
(29,514,358)
(9,785,896)
(11,539,755)
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